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1 
INTRODUCTION 


S. 2148 of the 85th Congress is. the second freedom of information 
bill to be considered by the Senate Constitutional Rights Subcom- 
mittee of the Committee on the Judiciary. The language of the first 
proposal, S. 921, amending an old Federal “keeping of records” 
statute, became law on August 12, 1958, as Public Law 85-619 
(72 Stat. 547). 

S. 2148 is a bill to amend section 3 of chapter 324 of the act of 
June 11, 1946 (60 Stat. 238)—the public information section of the 
Administrative Procedure Act (5 U. S. C. 1002)—to “clarify and pro- 
tect the right of the public to information” from Federal agencies and 
executive departments. 

Public hearings were conducted earlier this year by the Senate 
Constitutional Rights Subcommittee. The printed records of those 
hearings have been published as parts 1 and 2, entitled “Freedom of 
Information and Secrecy in Government.’’ The congressional and 
press demands for these volumes have been so great that the supply 
of part 1 is exhausted. Part 2 contains a survey made by the sub- 
committee of nationwide opinions of the two bills, S. 921 and S. 2148. 
The opinions gathered are indexed by States and further indexed by 
press associations, heads of journalism schools, editors and publishers, 
political scientists, and constitutional lawyers. Those opinions are 
not reprinted herein but are noted by cross reference. 

In Part 2—Freedom of Information and Secrecy in Government, 
the subcommittee survey of opinions covers pages 690 through 826, 
with an index by States at page 691, and an index by press and news 
associations at page 770. 

It had been hoped that further public hearings could be held this 
year to concentrate on S. 2148 but mutually satisfactory dates could 
not be worked out with potential witnesses and the subcommittee. 
The material contained in this volume would have been included in 
such hearings. Subsequently, the subcommittee approved a request 
that these materials be printed for the use of the committee so that 
they would be readily available in a convenient form when the legis- 
lation is again before the subcommittee. I intend to reintroduce the 
text of S. 2148 in the 86th Congress. We believe that the comments 
in this volume will expedite consideration of the legislation when we 
resume hearings next year. 

Tuomas C, HENNINGS, Jr., 
Chairman, Senate Subcommittee on Constitutional Rights. 
DecEeMBER 29, 1958. 
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2 
ANALYSIS BY SENATOR THOMAS C. HENNINGS, JR., OF HIS 
PROPOSED AMENDMENTS TO THE PUBLIC INFORMATION 


SECTION OF THE ADMINISTRATIVE PROCEDURE ACT 
(5 U. S. C. 1002) 


In recent years, there has been an increasing tendency in this 
country toward secrecy in the conduct of governmental affairs. The 
trend toward secrecy has become so pronounced, in fact, that for 
several years the Senate Subcommittee on Constitutional Rights, 
of which I am chairman, has been making a careful and detailed 
study of the extent to which restrictions on freedom of information 
may be infringing the constitutional rights of the people. We plan 
to continue this study during the coming year. 

The staff of the Subcommittee on Constitutional Rights has found 
many instances of what appear to be clearly unwarranted with- 
holdings of information from both the public and Congress by various 
governmental departments and agencies. When the departments 
and agencies involved have been asked to show by what authority 
they justify such withholdings, they frequently have cited and 
attempted to rely upon section 1002 of title 5 of the United States 
Code. 

If we turn to section 1002, however, and delve into its legislative 
history and the purposes for which it was enacted, we find no evidence 
that it was intended to authorize many of the limitations on the 
availability of information for which it has been cited. 

It is to eliminate, or at least sharply curtail, the unjustified citation 
of section 1002 as authority for withholding information about public 
affairs that the following amendments to this section have been pre- 
pared. ‘The effect of these amendments should be to force department 
and agency officials to seek proper statutory authority, or Presidential 
directives of indisputable constitutionality for their decisions to keep 
information from the public. 


PROVISIONS OF 5 U. 8S. C. 1002 


Section 1002 of title 5 of the United States Code presently reads: 
§ 1002. Publication of information, rules, opinions, orders and public records. 
Except to the extent that there is involved (1) any function of the United States 


requiring secrecy in the public interest or (2) any matter relating solely to the 
internal management of an agency— 

(a) Every agency shall separately state and currently publish in the Federal 
Register (1) descriptions of its central and field organization including delegations 
by the agency of final authority and the established places at which, and methods 
whereby, the public may secure information or make submittals or requests; (2) 
statements of the general course and method by which its functions are channeled 
and determined, including the nature and requirements of all formal or informal 
procedures available as well as forms and instructions as to the scope and contents 


(2) 
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of all papers, reports, or examinations; and (3) substantive rules adopted as au- 
thorized by law and statements of general policy or interpretations formulated 
and adopted by the agency for the guidance of the public, but not rules addressed 
to and served upon named persons in accordance with law. No person shall in 
any manner be required to resort to organization or procedure not so published. 

(b) Every agency shall publish or, in accordance with published rule, make 
available to public inspection all final opinions or orders in the adjudication of 
cases (except those required for good cause to be held confidential and not cited 
as precedents) and ail rules. 

(c) Save as otherwise required by statute, matters of official record shall in 
accordance with published rule be made available to persons properly and directly 
concerned except information held confidential for good cause found. 

This section, enacted June 11, 1946, is the public information sec- 
tion of the Administrative Procedure Act. Its legislative history 
shows clearly that Congress intended that the section should serve as 
a means of insuring that the public would receive adequate information 
from Government departments and agencies about their operations 
and procedures. As stated by the Senate Judiciary Committee in 
1946: 


{Sec. 1002] was drawn upon the theory that administrative operations and pro- 
cedures are public property which the general public * * * is entitled to know 
or have the ready means of knowing with definiteness and assurance (8. Doc. 248, 
79th Cong., 2d sess. 198). 

It is ironic—but the studies of the Subcommittee on Constitutional 
Rights show that it is true—that this statute, “drawn upon the theory 
that administrative operations and procedures are public property 
which the general] public is entitled to know,” frequently has been in- 
voked by a number of departments and agencies as authority for 
denying information to the public. 

Part of the explanation for this patent perversion of section 1002’s 
original purpose seems to lie in the way the section presently reads. 
Some of its terms and phrases are undefined and somewhat vague, 
giving secrecy-minded officials far too much latitude in interpreting 
and applying them. Included among these terms and phrases are: 

Gaus function * * * requiring secrecy in the public interest. 
Any matter relating solely to the internal management of an 
agency. 

3. Required for good cause to be held confidential. 

4. Matters of official record. 

5. Persons properly and directly concerned. 

6. Information held confidential for good cause shown. 


PROPOSED AMENDMENTS TO SECTION 1002 


The amendments now proposed are aimed at tightening the language 
of section 1002 by replacing these loose terms and phrases with lan- 
guage of more definite meaning, making it clear beyond any doubt 
that the basic purpose of the section is to insure the dissemination 
(not the concealment) of the maximum amount of information 
reasonably possible. 

Section 1002 as it is proposed to be amended would read as follows: 


1002. Public Information 


In order to provide adequate and effective information for the publice— 

(a) ORGANIZATION AND Forms,—Every agency shall separately state and 
promptly file for publication in the Federal Register and the Code of Federal 
Regulations (1) descriptions of its central and field organizations, including 
delegations by the agency of final authority; (2) statements of the general course 
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and method by which its functions are channeled and determined, including the 
nature and requirements of all formal or informal procedures available; (3) 
descriptions of all forms for public use and instructions related thereto including a 
statement of where and how such forms and instructions may be obtained; and 
(4) every reorganization, amendment, or revision of the foregoing. 

(b) Rutes.—Every agency shall separately state and promptly file for publica- 
tion in the Federal Register and in the Code of Federal Regulations (1) all pro- 
cedural rules; (2) rules relating to. the availability of information to the public; 
(3) all statements of general policy or interpretation formulated and adopted; 
(4) all other rules; and (5) every amendment, revision or repeal of the foregoing. 

(c) OrpERs AND Opinions.—Every agency shall promptly file its orders and 
opinions, or make them available to the public in accordance with a rule published 
in the Federal Register and the Code of Federal Regulations stating where and 
how they may be obtained, copied or examined. No order or opinion shall be 
valid or effective until it has been published or made available for public inspection. 

(d) Pusxric Recorps.—Every agency shall promptly make available to the 
public, in accordance with a published rule stating where and how such records 
may be obtained, examined, or copied, al! records, files, papers and documents 
submitted to and received by the agency. Public records include, but are not 
limited to, all applications, petitions, pleadings, requests, claims, communications, 
reports 01 other papers and all records and actions by the agency thereon, except 
as the agency by published rule finds that withholding is required by subsection (f) 
hereof. Every individual vote and official act of an agency shall be entered of 
record and made available to the public. 

(e) Errectr or Famure To Pus.uisa.—No rule, order, opinion or public record, 
shall be relied upon or cited by any agency against any person unless it has been 
duly published or made available to the public in accordance with this section. 
No person shall in any manner be required to resort to any organization or pro- 
cedure not so published. 

(f) Excrrtions.—The provisions of this section shall not require disclosure of 
subject matter which is: (1) specifically exempt from disclosure by statute, (2) 
required to be kept secret in the protection of the national security, or (3) of such 
a nature that disclosure would be a clearly unwarranted invasion of personal 
privacy; however, nothing in this section authorizes withholding of information 
or limiting availability of records to the public except as specifically stated in this 
subsection. 


These proposed changes should go far to make of section 1002 the 
public information section it was originally intended to be. 
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S. 2148, 85th Congress, Ist session 


A BILL To amend section 3 of chapter 324 of the Act of June 11, 1946 (60 Stat. 
238) to clarify and protect the right of the public to information 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 3 of chapter 324 
of the Act of June 11, 1946 (60 Stat. 238) is amended to read as follows: 

“Sec. 1002. Public Information. 

“In order to provide adequate and effective information for the 
publice— 

“(a) ORGANIZATION AND Forms.—Every agency shall separately 
state and promptly file for publication in the Federal Register and 
the Code of Federal Regulations: (1) descriptions of its central and 
field organizations, including delegations by the agency of final au- 
thority; (2) statements of the general course and method by which 
its functions are channeled and determined, including the nature and 
requirements of all formal or informal procedures available; (3) 
descriptions of all forms for public use and instructions related thereto 
including a statement of where and how such forms and instructions 
may be obtained; and (4) every reorganization, amendment, or 
revision of the foregoing. 

“(b) Ruzs. —Every agency shall separately state and promptly 
file for publication in the Federal Register and in the Code of Federal 
Regulations: (1) all procedural rules; (2) rules relating to the avail- 
ability of information to the public; (3) all statements of general 
policy or interpretation formulated and adopted; (4) all other rules; 
and A every amendment, revision, or repeal of the foregoing. 

(c) OrpeRs AND Oprntons.—Every agency shall promptly file its 
orders and opinions, or make them avs rilable to the public in accord- 
ance with a rule published in the Federal Register and the Code of 
Federal Regulations stating where and how they may be obtained, 
copied, or examined. No order or opinion shall be valid or effective 
until it has been published or made available for public inspection. 

“(d) Pusiic Recorps.—Every agency shall promptly make avail- 
able to the public, in accordance with a published rule stating where 
and how such records may be obtained, examined, or copied, all 
records, files, papers and documents submitted to and received by 
the agency. Public records include, but are not limited to, all apphi- 
cations, petitions, pleadings, requests, claims, communications, reports 
or other papers and all records and actions by the agency thereon, 
except as the agency by published rule finds that withholding is 
required by subsection (f) hereof. Every individual vote and official 
act of an agency shall "ag entered of record and made available to the 
public. 

“(e) Errecr or Farture To Pusiisu.—No rule, order, opinion or 
public record, shall be relied upon or cited by any agency against any 
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person unless it has been duly published or made available to the 
public in accordance with this section. No person shall in any manner 
be required to resort to any organization or procedure not so published. 

“(f) Exceptions.—The provisions of this section shall not require 
disclosure of subject matter which is (1) specifically exempt from 
disclosure by statute, (2) required to be kept secret in the protection 
of the national security, or (3) of such a nature that disclosure would 
be a clearly unwarranted invasion of personal privacy; however, 
nothing in this section authorizes withholding of information or 
limiting availability of records to the public except as specifically 
stated in this subsection.” 
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LETTER FROM SENATOR THOMAS C. HENNINGS, JR., TO 
THE HEADS OF 20 SELECTED AGENCIES AND EXECUTIVE 
DEPARTMENTS 


UniTep States SENATE, 
CoMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
Washington, D. C., July 9, 1958. 


Drar ————: Enclosed is a copy of S. 2148 which is pending before 
this subcommittee for consideration. 

The purpose of this bill is to amend section 3 of chapter 324 of the 
act of June 11, 1946 (60 Stat. 238) to clarify and protect the right of 
the public to information. 

The subcommittee wishes to have your views on this legislation. 

Sincerely, 
Tuomas C. HENNINGS, Jr., 


Chairman. 


(Senator Hennings sent the letter above to the departments and 
agencies listed below: ) 
(1) Agriculture Department 
2) Civil Aeronautics Board 


\a } 
(3) Civil Service Commission 
(4) Commerce Department 
(5) Defense Department 
(6) Federal Communications Commission 
(7) Federal Power Commission 
(8) Federal Trade Commission 
(9) General Accounting Office 
(10) General Services Administration 


(11) Health, Education, and Welfare Department 
Interior Department 

(13) Interstate Commerce Commission 

(14) Labor Department 

(15) National Labor Relations Board 

(16) Post Office Department 

(17) Securities and Exchange Commission 

(18) State Department 

(19) Treasury Department 

(20) Veterans’ Administration 


(7) 
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REPORTS ON S. 2148, SUBMITTED BY AGENCIES AND 
EXECUTIVE DEPARTMENTS 


AGRICULTURE DEPARTMENT 


Avaeust 4, 1958. 
Hon. Tuomas C. Hennrnos, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 

Dear Senator Henninos: This is in reply to your letter of July 9, 
1958, requesting a report on S. 2148, a bill to amend section 3 of 
chapter 324 of the act of June 11, 1946 (60 Stat. 238) to clarify and 
protect the right of the public to information. 

This bill would amend section 3 of the Administrative Procedure 
Act of 1946 (dealing with the publication of information, rules, 
opinions, orders, and public records) so as to broaden substantially 
the categories of matters to be published not only in the Federal 
Register, but also in the Code of Federal Regulations. For example: 
(1) all organizational matters would be required to be published in 
both places, (2) the exception of any matter “relating solely to the 
internal management of an agency” has been deleted, (3) all rules 
must be published in both places, even those served on named persons, 
and (4) all orders and opinions must be published, or made available 
in accordance with published rules, even though not made “in the 
adjudication of cases,’’ as under present law. ‘Every individual vote 
and official act” of an agency must be entered of record and made 
available to the public. Moreoyer, the amendment would require 
that every agency promptly make available to the public, in accord- 
ance with published rule stating how and where such records may be 
obtained, examined, or copied, all records, files, papers, and docu- 
ments received by the agency. The only exceptions are where the 
subject matter is (1) spec cifically exempt from disclosure by statute, 
(2) required to be kept secret in the protection of national sec urity, 
or (3) of such nature that disclosure would be a clearly unwarranted 
invasion of personal privacy. 

This Department recommends against enactment of the proposed 
legislation. As we informed the subcommittee in our letter of July 14, 
1958, the Department has for years followed an open-door policy of 
making all information possible available, except where legislative 
restrictions or regulations forbid. Only a very small fr action of the 
Department’s records are subject to restricted use. 

This amendment would impose an unreasonable, extremely burden- 
some, and costly requirement as to publication, since it would require 
housekeeping matters and all internal rules and orders to be published 
in the Federal Register and then included in what was intended to be 
the more permanent code. The third category of exceptions men- 
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tioned above establishes a very nebulous rule and one which at best 
would no doubt require a substantial revision in the Department’s 
regulations. The Department would be precluded from assuring 
persons from whom it obtains important data for research and statis- 
tical purposes in a wide variety of circumstances that it would not 
make such data public. This could cripple the Department’s activi- 
ties in areas where large dependence is on the voluntary submission of 
information. 

The Department considers existing laws and procedures adequate 
to accomplish the declared purposes of the bill. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
True D. Morse, 
Acting Secretary. 


CIVIL AERONAUTICS BOARD 


Wasuineron, July 11, 1958. 
Hon. THomas C. Hennings, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Mr. CuarrmMan: We acknowledge receipt of your letter of 
July 9 with which you enclosed for Board comment copies of S. 2148, 
to amend section 3 of chapter 324 of the act of June 11, 1946. 

A report will be sent to you as soon as the staff has completed its 
study of this proposed legislation. 

Sincerely yours, 
JAMES R. Durresn, Chairman. 





[No further reply has been received by the subcommittee.] 
CIVIL SERVICE COMMISSION 


Wasuineton, D. C., December 1, 1958. 


Hon. Tuomas C. Henninocs, Jr., 
Chairman, Committee on the Judiciary, 
Subcommittee on Constitutional Rights, United States Senate. 

Dear Senator HenninGs: This refers to S. 2148, a bill to amend 
section 3 of chapter 324 of the act of June 11, 1946 (60 Stat. 238) to 
clarify and protect the right of the public to information. 

Section 3 of the act of June 11, 1946, cited as the Administrative 
Procedure Act, requires the publication of administrative matters—- 
Except. to the extent that there is involved (1) any function of the United States 
requiring secrecy in the public interest, or (2) any matter relating solely to the 
internal management of an agency. 

The bill would substitute the following exceptions under section 3(f): 

Excrertions.—The provisions of this section shall not require disclosure of sub- 
ject matter which is (1) specifically exempt from disclosure by statute, (2) required 
to be kept secret in the protection of the national security, or (3) of such a nature 
that disclosure would be a clearly unwarranted invasion of personal privacy; how- 
ever, nothing in this section authorizes withholding of information or limiting 
availability of records to the public except as specifically stated in this subsection, 
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The bill would also result in the deletion of the following language: 
“required for good cause to be held confidential;’’ ‘‘matters of official 
record ;’’ ‘‘persons properly and directly concerned ;’’ ‘information held 
confidential for good cause shown.” 

Many of the Commission’s confidential records, such as reports of 
investigation made under a pledge of confidence concerning Federal 
employment and retirement, and examination questions and materials 
are not within the exceptions enumerated under subsection 3 (f) of the 
bill. We are of the view that the bill, if enacted, would lead to endless 
controversy over our authority to withhold such records from public 
inspection and would create an intolerable situation in view of the 
Commission’s statutory responsibility to examine applicants for ap- 
pointment to the competitive service. 

Accordingly, the Commission opposes enactment of S. 2148, and 
concurs in the views expressed by the Department of Justice in its 
letter of May 9, 1958, to Senator James O. Eastland, chairman, 
Committee on the Judiciary, a copy of which was furnished to you. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

By direction of the Commission. 

Sincerely yours, 
Harris ELLswortu, 
Chairman. 


COMMERCE DEPARTMENT 


Tuer SECRETARY OF COMMERCE, 
Washington, D. C., November 6, 1958. 
Hon. THomas C. HENnNINGs, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on 
the Judiciary, United States Senate, Washington, D. C. 

Dear Mr. CuarrMan: You have asked for our views on S. 2148. 

This bill proposes to amend section 3 of the Administrative Pro- 
cedure Act (5 U.S. C. A. sec. 1002; 60 Stat. 238) which deals with 
public information. 

S. 2148, if enacted, would require publication in the Federal Register 
of a great deal of additional material and would also narrow, to a con- 
siderable extent, the area of discretion which the framers of the Ad- 
ministrative Procedure Act, after careful consideration, thought desir- 
able and necessary to leave to the agencies. 

We believe that enactment of this bill would unduly complicate 
administrative processes and would unnecessarily expand the con- 
siderable volume of material already required to be published in the 
Federal Register. 

We oppose enactment of S, 2148. 

Consistent with the requirements of section 3 of the Administrative 
Procedure Act, this Department publishes regulations and procedures 
which govern the administration of the statutes and funetions for 
which we are responsible. We are required by section 3 to do this if 
these regulations and procedures are to be binding upon the public. 
We are not required to publish material which deals with the internal 
operations of the Department or which affects only particular indi- 
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viduals upon whom direct service may be made. These materials 
are not published because they do not affect the public at large. 
This is also consistent with the present requirements of section 3. 

The Federal Register in the years since the enactment of the Admin- 
istrative Procedure Act has grown into a publication of formidable 
proportions. ‘To some degree its size has tended to limit its useful- 
ness. Further increasing the size of this publication would serve to 
limit its usefulness even more. This would be the result of giving 
effect to S. 2148. Thus, for example, thousands of individual deter- 
minations directed to named parties, and of interest only to the persons 
concerned, would have to be published. We would also have to pub- 
lish the many rules promulgated to govern internal operations of the 
agency having little, if any, interest to the public at large. 

Instead of improving the information activities of the administra- 
tive agencies, the proposed additional publication requirements con- 
tained in S. 2148 would obscure the really necessary information in a 
mass of the irrelevant and the insignificant. We do not believe that 
any useful public benefit would result. 

The material we publish in the Federal Register is not all the infor- 
mation which this Department makes available to the public. In our 
operations we obtain a considerable body of knowledge concerning 
the activities of our Nation’s commerce, industry, and transportation. 
Almost all of this is made available to the public. A small part is 
specifically restricted from disclosure by statute. Nevertheless, the 
public expects in addition, as it has a right to, that in making informa- 
tion generally available we will exercise some intelligent judgment. 
The Administrative Procedure Act as it now stands recognizes this 
need and permits some discretion to protect the public interest while 
requiring that information which the public has a right to have is 
made available. Under S. 2148, no matter the motive of the seeker 
of information or the necessity for protecting those who provide the 
information, all information will have to be made available. Here 
again the result will be to burden the administrative process without 
any significant addition to the public interest in providing useful in- 
formation. Indeed, if S. 2148 were to be enacted, information now 
freely made available to the Government and vitally necessary to the 
intelligent conduct of the public business would come forth reluctantly, 
if at all. 

It is not our purpose to claim that section 3 is perfect or that its 
provisions should not be reconsidered in the light of experience since 
the enactment of the Administrative Procedure Act. We do believe 
that the changes which may be required ought to be determined in the 
light of any specific needs which may exist. The limits now placed 
upon required publication in the Federal Register are reasonable. 
The discretion now granted by section 3 regarding disclosure of infor- 
mation is necessary. We do not believe that S. “2148 will provide a 
more useful service to the public and we do believe that its enactment 
will cast unnecessary burdens upon public administration. 

We urge against its favorable consideration by your committee. 

The Bureau of the Budget has advised that it interposes no objec- 
tion to the submission of this letter to the Congress. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 
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DEFENSE DEPARTMENT 


[No reply to the chairman’s letter of July 9, 1958, has been received 
by the subcommittee.] 





FEDERAL COMMUNICATIONS COMMISSION 


Wasuineton, D. C., July 11, 1958. 
Hon. THomas C. Hennrinas, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Senator Hennines: This will acknowledge receipt of your 
letter of July 9, 1958, enclosing for the Commission’s comments a 
copy of S. 2148, a bill to amend section 3 of chapter 324 of the act of 
June 11, 1946 (60 Stat. 238), to clarify and protect the right of the 
public to information. 

The Commission now has this bill under consideration and our com- 
ments thereon will be forwarded to you as soon as possible. 

Sincerely yours, 
JoHN C. Dorrrer, Chairman. 

[No further reply has been received by the subcommittee.] 





FEDERAL POWER COMMISSION 


DeEcEMBER 4, 1958. 
Re 8S. 2148, 85th Congress, Ist session, a bill to amend section 3 of 
chapter 324 of the act of June 11, 1946 (60 Stat. 238), to clarify and 
protect the right of the public to information. 


Hon. Tuomas C. Henninas, Jr., 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Mr. CuatrMan: In response to your request of July 9, 1958, 
there are enclosed three copies of the report of the Federal Power 
Commission on the subject bill. 

Sincerely yours, 
JEROME K. KuYKENDALL, 
Chairman. 


DecreMBER 4, 1958. 
FrppraL Powrr Commission, Report on 'S. 2148, 85TH ConGREssS 


A bill to amend section 3 of chapter 324 of the act of June 11, 1946 
(60 Stat. 238), to clarify and protect the right of the public to 
information 
The intention of this bill as expressed by one of its sponsors is to 

tighten up the present section 3 of the Administrative Procedure Act 

and to make it clear that the public is entitled to all information 
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concerning the agencies and their procedures not specifically excepted 
by the provisions of subsection (f) of the bill, S. 2148. 

The Federal Power Commission concurs in the theory that adminis- 
trative operations and procedures are public property which the gen- 
eral public is entitled to know or to have ready means of knowing with 
definiteness and assurance. On the other hand, the Administrative 
Procedure Act did not, in the words of the Attorney General’s Manual, 
‘fntend to open up Government files for general inspection.’ We 
do not assume that S. 2148 has that intention, but we are concerned 
with the piecemeal introduction of the several bills to revise substan- 
tially all of the present practices in the area of administrative pro- 
cedure. The present bill, which appears to be a current revision of a 
portion of the Administrative Code suggested by the Task Force on 
Legal Services and Procedure of the Hoover Commission, requires the 
publication of all orders and opinions (subsec. (c)), while section 3 of 
the Administrative Procedure Act requires only the publication: of 
final orders and opinions. Absent a definition of ‘‘order’’ such as is 
found in the task force’s code where it is defined as a “final disposition’’, 
it would appear desirable to clarify the bill to specify that it relates 
only to ‘‘final’’ orders. 

The Commission favors any change in the Administrative Procedure 
Act that experience has indicated may be necessary in the public 
interest and has no objection to the provisions of this bill with one 
possible exception. As a matter of fact, were the bill enacted in its 
present form, no substantial change would be necessary in either 
our present rules or procedures. 

As indicated above, however, the intention of subsection (d), Public 
Records, gives us some concern. We agree that “public records” 
should include the categories listed provided they are not intended 
to include those intra-agency memorandums and reports prepared in 
connection with administrative proceedings by agency employees for 
use within the agency, which have not heretofore been treated as 
public records. These documents usually reflect the research and 
analysis preliminary to agency action. The Commission, in order to 
properly perform its functions, must have the honest analysis, views, 
and opinions of the members of its staff on any matter under con- 
sideration, but if members of the staff know or fear that such memo- 
randums will become a public record they will be reluctant to express 
themselves freely, particularly on controversial matters, with the 
result that the public will be denied the benefit of the expert advice 
and counsel necessary in administrative matters. 

The Commission, therefore, while it would prefer a one-package 
consideration of proposals to amend the Administrative Procedure 
Act, has no objection to S. 2148, provided that it be amended to 
clearly indicate that intra-agency memorandums of the type not 
heretofore considered to be public are not to be considered as public 
records unless they become such by virtue of being made part of a 
public hearing record or specific Commission authorization. 


FrepEeRAL PowER CoMMISSION, 
By Jerome K. KuyKenpa.u, Chairman. 
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FEDERAL TRADE COMMISSION 


OrricEe OF THE CHAIRMAN, 
Washington, September 12, 1958. 
Hon. Tuomas C. HeEnninas, Jr., 
Chairman, Subcommittee on Constitutional Rights, Senate Com- 
mittee on the Judiciary, Washington, D. C. 


Dear Mr. CuHatrman: This is in response to your request of July 
9, 1958, for a statement of the Commission’s views on S. 2148, 85th 
Congress, 1st session, a bill to amend section 3 of chapter 324 of the 
act of June 11, 1946 (60 Stat. 238), to clarify and protect the right of 
the public to information. 

This bill would revise completely and expand section 3, ‘‘Public 
Information,” of the Administrative Procedure Act. The first three 
subsections of the bill, which require publication in the Federal Regis- 
ter and the Code of Federal Regulations of ‘Organization and Forms,”’ 
“Rules,” and ‘Orders and Opinions,’’ would command no substantial 
change from the Commission’s present public procedures, except that 
subsection c states: ‘‘No order or opinion shall be valid or effective 
until it has been published or made available for public inspection.”’ 
This provision might create confusion as to the effective date of Com- 
mission orders, since orders under the Federal Trade Commission Act 
now become effective with relation to the ‘‘date of service.” 

Subsection (d) of the bill provides a sweeping new definition of 
“Public Records.” The present provision of the Administrative 
Procedure Act is as follows: 

(ec) Pusitic Recorps.—Save as otherwise required by statute, matters of official 
record shall in accordance with published rule be made available to persons 


properly and directly concerned except information held confidential for good 
cause found. 


For this provision, the bill would substitute the following: 


(d) Pusuic Recorps.—Every agency shall promptly make available to the 
public, in accordance with a published rule stating where and how such records 
may be obtained, examined, or copied, all records, files, papers, and documents 
submitted to and received by the agency. Public records include, but. are not 
limited to, all applications, petitions, pleadings, requests, claims, communica- 
tions, reports or other papers and all records and actions by the agency thereon, 
except as the agency by published rule finds that withholding is required by sub- 
section (f) hereof. Every individual vote and official act of an agency shall be 
entered of record and made available to the public. 


Subsection (f) provides for three exceptions to the disclosure re- 
quirements of the bill. 


(f) Excrprions.—The provisions of this section shall not require disclosure of 
subject matter which is (1) specifically exempt from disclosure by statute, (2) re- 
quired to be kept secret in the protection of the national security, or (3) of sueh 
a nature that disclosure would be a clearly unwarranted invasion of personal pri- 
vacy; however, nothing in this section authorizes withholding of information or 
limiting availability of records to the public except as specifically stated in this 
subsection. 


Section 6 (e) of the Federal Trade Commission Act empowers the 
Commission— 


To make public from time to time sich portions of the information obtained by it 
hereunder, except trade secrets and names of customers, as it shall deem expedient 
in the public interest. [Emphasis s pplied.] 
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Thus, except for “trade secrets and names of customers,’ S. 2148 
would apparently require the public disclosure of all material in the 
Commission’s files, including applications for complaint, correspond- 
ence with Members of Congress, and internal staff memoranda. The 
bill is apparently not limited to material accumulated in the future, 
but would include all such matters already in the Commission’s files. 
The exception for matters ‘‘of such a nature that disclosure would be a 
clearly unwarranted invasion of personal privacy’”’ presents difficult 
problems of interpretation and would apparently not extend to 
corporations. 

Many applications for complaint have been made with the assurance 
that they would not be made public. The Commission has found 
over a period of many years that much information essential to enforce- 
ment of the laws is more readily offered by injured competitors, 
customers, or members of the public when the source of the informa- 
tion is treated confidentially. 

Making public all correspondence would include, in some cases, 
scurrilous and defamatory charges no matter how completely un- 
founded. Disclosure of contents of internal staff memoranda would 
greatly handicap the Commission in the pursuance of investigations 
and the successful conduct of litigation. Such disclosure would also 
tend to discourage the free exchange of staff views, including differences 
of opinion, and would deprive the Commission of the assistance it 
now receives from a complete and frank consideration of various 
matters by members of its staff. 

That the Commission is already publishing those materials referred 
to in the first three subsections of the bill testifies to the Commission’s 
desire to protect the right of the public to information. In recent 
years, the Commission has encouraged press coverage of official action 
on complaints, orders, and rules by the issuance of press releases in 
readable, nontechnical terms. However, S. 2148 would appear to 
require the disclosure of information which the Commission feels 
should not be made public, since to do so might betray confidence, 
harm those falsely or incorrectly complained against, and handicap. 
the effective administration of the laws for which the Commission is. 
wholly or partly responsible. 

The Commission does not believe that the proposed amendment of 
section 3 of the Administrative Procedure Act is warranted and, for 
the additional reasons stated above, opposes the enactment of S. 2148. 

By direction of the Commission. 

Rosert T. Secrest, 
Acting Chairman. 

N. B.—Pursuant to regulations, this report was submitted to the 
Bureau of the Budget on September 10, 1958, and on September 11, 
1958, the Coramission was advised by telephone that there would be 
no objection to the submission of the report to the committee. 


Ropert M. Parrisu, 
Secretary. 
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GENERAL ACCOUNTING OFFICE 


CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, July 18, 1958. 
Hon. Tuomas C. HENNINGs, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on 
the Judiciary, United States Senate. 

Dear Mr. Cuarrman: Further reference is made to your letter of 
July 9, 1958, acknowledged on July 10, requesting the comments of 
the General Accounting Office concerning S. 2148, 85th Congress, 2d 
session, entitled ‘“‘A bill to amend section 3 of chapter 324 of the act of 
June 11, 1946 (60 Stat. 238), to clarify and protect the right of the 
public to information.” 

For the most part, the proposed bill would amend the Administra- 
tive Procedure Act of 1946 so as to provide for publication in the 
Federal Register and in the Code of Federal Regulations: (1) All pro- 
cedural rules; (2) rules relating to the availability of information to 
the public; (3) all statements of general policy or interpretations 
formulated and adopted; (4) all other rules; and (5) every amendment, 
revision, or repeal of the foregoing. 

We have always taken the view that the General Accounting Office 
is not to be regarded as falling within the purview of the Admuinistra- 
tive Procedure Act. As you know, our Office is the agency of Congress 
to check on the financial transactions of the Government. It was 
set up by the Budget and Accounting Act of 1921 as an arm of the 
Congress and has since been a part of the legislative branch of the 
Government, as was emphasized by the Congress in the 1945 Re- 
organization Act and again in the 1949 Reorganization Act. Statutes 
enacted subsequent to 1921, principally the Government Corporation 
Control Act, the Post Office Department Financial Control Act of 
1950, and the Budget and Accounting Procedures Act of 1950 have 
added to the powers and duties of the Office. The responsibilities 
een to the Comptroller General and the General Accounting Office 

y the 1921 act and by subsequent legislation include the making of 
independent audits and investigations of financial transactions; pre- 
scribing principles, standards, and related requirements for accounting 
to be F peta by the executive agencies; settling claims by and 
against the United States; rendering decisions pertaining to Govern- 
ment fiscal matters; and reporting to the Congress the results of its 
work, including recommendations to further the effectiveness of Gov- 
ernment financial operations and to bring about economy and effi- 
ciency in Government operations. 

In these agencies which operate under the Administrative Procedure 
Act, their functions primarily are those of administrative tribunals in 
administering statutes affecting the members of the general public by 
the exercise of their authority to grant licenses, permits, and other 
privileges, or to impose certain penalties or sanctions. But the Gen- 
eral Accounting Office is in no sense a regulatory body, since it does 
not undertake to regulate private business or restrict the exercise of 
private rights. Therefore, the functions and procedural methods of 
this Office are believed to be different from the practices of those 
agencies which operate as administrative tribunals. 

So far as concerns those questions pertaining to the rulemaking 
process, the regulations issued by the General Accounting Office are 
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not concerned with prescribing the limits of permissible conduct of 
the public generally or with the periodic modification of such limits. 
Such regulations deal solely with the internal functions of the Govern- 
ment in matters relating to the accounting for appropriated moneys 
and, such being the case, there has been no occasion for the applica- 
tion of the procedures embodied in the Administrative Procedure Act. 

In the light of the foregoing, therefore, it is our view that the pro- 
posed legislation would not be applicable to the functions of the Gen- 
eral Accounting Office. On the other hand, however, should your 
committee entertain any degree of doubt concerning this interpreta- 
tion, it is urgently requested that the bill be so revised as to dispel 
any uncertainty in this respect. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 





GENERAL SERVICES ADMINISTRATION 


Wasuineton, D. C., November 5, 1958. 
Hon. THomas C. Henninas, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Mr. Cuartrman: Your letter of July 9, 1958, requested the 
views of this agency on S. 2148, a bill to amend section-3 of chapter 
324 of the act of June 11, 1946 (60 Stat. 238) to clarify and protect 
the right of the public to information. 

The General Services Administration recommends that S. 2148 be 
not enacted. This legislation, if enacted, would revise section 3 of 
the Administrative Procedures Act (5 U.S. C. 1002) in its entirety. 
Basically this section of the Administrative Procedures Act is con- 
cerned with two areas: (1) publication of certain rules as contemplated 
by section 5 (a) and section 11 of the Federal Register Act, and 
(2) the disclosure of certain subject matter in accordance with law 
and with published rules. 

Among other things, the proposed legislation would eliminate two 
criteria designed solely to exclude certain voluminous materials from 
publication in the Federal Register. The first of these criteria appears 
in the present section 3 as the second phrase of the opening clause. 
This nhrhee excepts from publication in the Federal Register “any 
matter relating solely to the internal management of an agency.” 
This important exception applies to all of the descriptions, delega- 
tions, statements, and rules required to be published in the Federal 
Register. Nothing in the proposed revision would replace this 
exception. 

The second of these criteria appears in the present section 3 under 
subsection (a) (3). The key words are “for the guidance of the 
public.” Without these modifiers, the preceding term “all statements 
of general policy or interpretations formulated or adopted’’ would 
apply to countless statements now properly excluded from publication 
in the Federal Register. Nothing in the proposed revision would 
replace this second criterion. 
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In the absence of these two criteria, the proposed section 3 would 
make the publication of the daily Federal Register and of the Code of 
Federal Regulations very costly and virtually useless. The elimina- 
tion of these criteria would increase the administrative workload of 
this Administration to the extent that all policies, practices, proce- 
dures, agreements, contracts, and other related matters would have 
to be prepared for publication in the Federal Register. The publica- 
tion of a great mass of material relating solely to internal management 
would, in our opinion, accomplish no benefit for the public, but actu- 
ally would confuse them and would also impose substantial additional 
cost on the Government. 

Instead of making information available according to published 
rule, the proposed section would bury all legitimate rules under an 
avalanche of agency manuals, directives, instructions, and miscellany. 
This would defeat the purposes of the Federal Register Act without 
really affecting the matter of disclosure. 

The present legislation on this subject is believed adequate to 
guarantee the right to the public to all information of interest to the 
public as it applies to the work of this Administration. If favorable 
consideration is giveu to the enactment of S. 2148, it is recommended 
that subsection (f) be amended to add an exemption from the bill for 
matters relating only to internal management of Federal agencies. 

The nature of S. 2148 is such as to make impossible any firm esti- 
mate by us of the probable cost attributable thereto. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your subcommittee. 

Sincerely yours, 
FRANKLIN FLOETE, 
Administrator. 


HEALTH, EDUCATION, AND WELFARE DEPARTMENT 


NovEeMBER 20, 1958. 
Hon. Tuomas ©. Henninos, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate, 
Washington, D. C. 

Dear Mr. CuatrMan: This is in reference to your request to my 
predecessor for a report on S. 2148, a bill to amend the public informa- 
tion section (sec. 3) of the Administrative Procedure Act. 

It had been originally assumed that, in view of the final adjourn- 
ment of the 85th Congress, a report on this bill was no longer desired. 
More recently, however, we were informally advised that your Sub- 
committee was planning to hold hearings on the bill in the near future 
and that therefore submission of our views on the bill was still desired. 

In order to supply a proper basis for an informed report on the bill, 
we have been conducting a survey and study of the ways in which this 
Department would be affected by enactment of the bill. In view of 
the fact that the bill would affect every one of our constituent oper- 
ating agencies in a number of ways, it has been necessary to obtain 
information and comment from every such agency and from various 
interested staff offices of the Department. The collation of this 
information, the development of an adequate report in the light of it, 
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and the review of the report in the Budget Bureau prior to its sub- 
mission to the committee will, of necessity, require some time. We 
regret therefore that it will not be possible to submit our report prior 
to the scheduled hearings, but we shall endeavor to do so as soon as 
possible. 
Sincerely yours, 
(Signed) Artuur S. FLemmina, 
Secretary. 
[No further reply has been received by the subcommittee.] 





INTERIOR DEPARTMENT 


[No reply to the chairman’s letter of July 9, 1958, has been received 
by the subcommittee.] 





INTERSTATE COMMERCE COMMISSION 


OFFICE OF THE CHAIRMAN, 
Washington, D. C., November 14, 1958. 
Hon. THomas C. HENnNiNGs, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee 
on the Judiciary, United States Senate, Washington, D. C. 

Dear CuoatrMAN Henninos: Your letter of July 9, 1958, requestin 
an expression of the Commission’s views on bill, S. 2148, introduce 
by Senator Johnson, to amend section 3 of chapter 324 of the act of 
June 11, 1946 (60 Stat. 238), to clarify and protect the right of the 
public to information, has been referred to our committee on legisla- 
tion. After consideration by that committee, I am authorized to 
submit the following comments in its behalf: 

Although much of what is proposed in S. 2148 is now required by 
section 3 of the Administrative Procedure Act (5 U.S. C., sec. 1002), 
the bill would make a number of important changes. 

The present introductory sentence in section 3 would be omitted. 
The elimination of the second of the two general exceptions therein, 
i. e., “(2) any matter relating solely to the internal management of an 
agency’’ would, when read in connection with new text, apparently 
require material changes in existing practices. Many of these changes 
would not, in our opinion, be in the public interest. 

The first paragraph in S. 2148, “(a) Organization and Forms.”, 
apparently would make no substantial change in material now re- 
quired to be published in the Federal Register. It would, however, 
call for publication in the Code of Federal Regulations (hereinafter 
referred to as the Code) of some material now published only in the 
Federal Register. 

The second paragraph, “(b) Rules.’’, would provide for publication 
in the Federal Register, as well as in the Code, of much material not 
currently so published. Particular attention is invited in this con- 
nection to the language in clauses (3) and (4) of this paragraph calling 
for publication of ‘‘(3) all statements of general policy or interpreta- 
tion formulated and adopted; (4) all other rules;”. [Emphasis sup- 
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plied.} This constitutes a rewording of the provisions of present 
section 3 (a) (3), which require publication in the Federal Register of: 
Substantive rules adopted as authorized by law and statements of general policy 
or interpretations formulated and adopted by the agency for the guidance of the 
public, but not rules addressed to and served upon named persons in accordance with 
law. [Emphasis supplied.] 

As to the latter clause, the Attorney General’s Manual on the Admin- 
istrative Procedure Act states, at page 22: 

This exemption for “rules addressed to and served upon named persons in 
accordance with law’’ is designed to avoid filling the Federal Register with a great 
mass of particularized rulemaking, such as schedules of rates, which have always 
been satisfactorily handled without general publication in the Federal Register. 

* + * a 7 * + 

Statements of general policy and interpretations need be published only if they 
are formulated and adopted by the agency for the guidance of the public. The 


act (APA) leaves each agency free to determine for itself the desirability of formu- 
lating policy statements for the guidance of the public. 


* x * * * * + 

Section 3 (a) does not require publication in the Federal Register of statements 
of agency policy and interpretations which are developed and enunciated only in 
the course of adjudicatory orders and opinions; such orders and opinions are 
treated as a separate and distinct body of administrative materials under sec- 
tion 3 (b). 

The removal of the quoted limitations now appearing in section 
3 (a) (3) apparently would result in this Commission being required 
to codits and have published numerous orders and reports which are 
now satisfactorily being made available to the public and served upon 
the parties to proceedings in mimeographed or printed form. Since 
more than 400 volumes of decisions of this Commission have already 
been printed, and since— 

The volume of work of the Interstate Commerce Commission considerably exceeds 
that of any other agency (see Final Report of the Attorney General’s Committee 
on Administrative Procedure, 8. Doc. No. 8, 77th Cong., Ist sess., p. 314, herein- 
after referred to as the Final Report) 

it may readily be seen that the proposed new codification require- 
ments would have a critical impact. For example, substantial 
increased costs would be incurred by the Commission for additional 
codification personnel and by the Federal Register Division of the 
National Archives and Records Service for additional printing in the 
Federal Register and in the Code. 

In another respect the bill would greatly increase the amount of 
material required to be published and codified. As indicated above, 
one of the present requirements of section 3 (a) of the act is the publi- 
cation of— 

(3) substantive rules adopted as authorized by law and statements of general policy 


or interpretations formulated and adopted by the agency for the guidance of the 
public, * * *, [Emphasis supplied.] 


In lieu of this provision the bill would substitute: 


all statements of general policy or interpretation formulated and adopted; (4) all 
other rules. [Emphasis supplied.] 

Particular attention is called to the substitution of the word “all” for 
the word “substantive,” and the elimination from the present text of 
“for the guidance of the public.”’ These substitutions and omissions 
considered in connection with the omission of the previously men- 
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tioned exception in the introductory sentence of section 3, i. e., “any 
matter relating solely to the internal management of an agency,’ ’ plus 
the addition of the blanket provision ‘‘(4) all other rules,” would seem 
to indicate that no exception is intended with respect to the publica- 
tion of matters relating solely to the internal management of any 
agency. The bill would therefore seem to require, among other 
things, that rules relating solely to internal management be published 
in the Federal Register and the Code. 

In this connection we wish to point out that one bureau alone out 
of the Commission’s 13 bureaus and offices has a field manual con- 
sisting of approximately 800 pages. That extensive manual, issued 
by our Bureau of Motor Carriers, is subject to continual changes. 
To publish and keep current rules having such bulk would, of course, 
involve substantial printing costs. Considering that all the other 
internal rules of this and other agencies would not only have to be 
printed in the Federal Register but also subsequently incorporated in 
the Code, the aggregate burden and cost would assume formidable 
proportions. We are unaware of any widespread public demand for 
the publication of such internal rules. We are also of the view that 
the value and utility of the Federal Register and Code could be 
seriously impaired if they are permitted to become excessively vo- 
luminous. In this connection attention is called to the fact that under 
the present less rigid statutory requirements the National Archives 
has already been compelled, because of its sheer volume, not to codify 
certain material, but to rely only on the Federal Register. This is 
indicated by the following excerpt from the foreword of the United 
States Government Organization Manual: 

* * x * « * * 


Agencies subject to section 3 of the Administrative Procedure Act (60 Stat. 
238; 5 U. 8S. C. 1002) are required by the provisions thereof to separately state 
and currently publish in the Federal Register descriptions of the agency organ- 
ization including delegations of final authority and the established places at 
which and methods whereby the public may secure information or make sub- 
mittals or requests. Users interested in these detailed statements should consult 
the indexes to the daily issues of the Federal Register. [Emphasis supplied.] 


Respecting the matter of internal rules, Messrs. McFarland, Stason, 
and Vanderbilt, in their additional views in the Final Report, recom- 
mended that (p. 226)— 
staff instructions in special or individual cases or general instructions respecting 


matters of internal office management or routine need not be published and shall 
not be included in the rules. 


For the reasons stated above we urge that the bill be amended so 
as to effect no change in present publication and codification practices 
with respect to (1) orders and opinions and (2) internal management. 

The third paragraph, ‘‘(c) Orders and Opinions”, possibly would 
make no change, except as already mentioned in the present practice 
of publishing or making available to the public Commission orders and 
opinions. The last sentence of this paragraph, however, reading— 
No order or opinion shall be valid or effective until it has been published or made 
available for public inspection— 
injects into the act an unnecessary and undesirable element of rigidity. 
Thus, while the facts may show that every party to a proceeding was 
duly served, the mere failure, through clerical inadvertence, to publish 
the report and order or to make them available to the public would 
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result in their being rendered invalid. We do not believe that the 
validity of a report and order, when duly served upon the parties, 
should depend upon whether they were published or made available 
for public inspection. 

The fourth paragraph, “(d) Public Records’, would require the 
Commission to make public promptly all applications, petitions, and 
other documents submitted to the Commission, with the specific 
inclusion, among others, of— 
requests, claims, communications, reports or other papers and all records and 
actions by the agency thereon, except as the agency by published rule finds that 
withholding is required by subsection (f) hereof. 

The provisions of paragraph (f) are, in our opinion, too narrow to 
protect the public interest. 

Paragraph (d) provides by definition that public records shall in- 
clude “‘communications.”” The phrase ‘‘all records, files, papers, and 
documents submitted to and received by the agency,” is thus broad 
enough to include communications “received” by the Commission from 
Federal attorneys who may be handling cases in which the Commission 
is interested. [Emphasis supplied. ] The phrase would also include 
confidential communications “received’”’ by the Commission’s Bureau 

of Inquiry and Compliance containing tips on possible law violations. 

In addition, it would include reports “received” in the Washington 
office from the Commission’s numerous field personnel. All such 
“received” material would, under S. 2148, be open to public inspection 
and be available for copying. We believe that the public interest 
would suffer seriously under such crippling provisions since it is 
highly doubtful that a rule for withholding communications and in- 
ternal memoranda could be maintained and be consistent with the 
three provisions of subsection (f) of S. 2148. 

Heretofore it has been assumed that the separate types or categories 
of information protected from disclosure should relate to: (1) national 
security; (2) unreasonable impairment of efficiency of Government 
operations (which would include the matters of communications and 
internal memoranda); (3) prevention of unfairness to any person; 
and (4) the preservation of confidential sources of information. In 
this connection it may be stated that the Interstate Commerce Com- 
mission is an independent commission charged by Congress with 
important regulatory functions with respect to rail, motor, water, 
and other carriers. The Commission’s operations are conducted 
almost entirely in the goldfish bowl of public hearings and judicial 
review. Moreover, Congress intended the Commission to be a re- 
pository of publicly available information with respect to transporta- 
tion matters. Accordingly, the Commission withholds information 
as to its activities only rarely and as a necessary incident to its effec- 
tive operation, and to the administration of the statutes which Con- 
gress has entrusted to it. 

National security rarely is involved in Commission proceedings 
but where that element is present the indicated information obviously 
should be, and it has been protected. The internal deliberations of 
the Commission in the exercise of its quasi-judicial and quasi-legisla- 
tive functions must be privileged against disclosure. This includes 
not only the oral and written communications between members of 
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the Commission, but also staff memorandums prepared solely for the 
use of the Commission or members of the Commission. The reason 
for not disclosing such information is the absolute necessity for 
encouraging frank exchange of opinions between members of the 
Commission, and the Commission’s need for candid advice and 
recommendations from its staff. Such frankness would seriously be 
inhibited if the persons involved knew that their views might be 
destined for publication in any form. The privileged nature of the 
mental processes of the Commission and of related intraoffice com- 
munications and memorandums has been recognized repeatedly by the 
courts. (United States v. Morgan, 313 U. S. 409; In re Appeal of 
S. EL. C. ex rel Timbers, 226 F. 2d 501 (C, A. 6).) 

Every agency with investigative functions such as those which 
Congress has vested in this Commission is faced, sooner or later, 
with the problem of how far it should go in disclosing to anyone 
various materials in its investigative files. Such files include state- 
ments of unsubstantiated charges of wrongdoing against private 
persons. Simple justice to the persons so named requires that 
statements from such investigative files should not be made public. 
Nor should there be disclosure of confidential sources of information 
for they are a critical factor in effective law enforcement. If tips on 
law violations are required to be made public, such sources of infor- 
mation would soon dry up, and countless law violations would go 
unpunished. 

For the reasons outlined above, we recommend against enactment 
of S. 2148 in its present form. 

Respectfully submitted. 

Howarp Fras, 
Chairman, Committee on Legislation. 

Howarp FRrnas. 

Kerenneta H. Tuaete. 


Ce 


JUSTICE DEPARTMENT 


OrricE oF THE ATTORNEY GENERAL, 
Washington, D. C., May 9, 1958. 
Hon. Tuomas C. HENNINGs, Jr., 
United States Senate, Washington, D. C. 

Dear Senator HenntNGs: In response to a request from Senator 
Eastland, chairman of the Judiciary Committee, the Department of 
Justice has prepared and transmitted to him a detailed study of 
S. 2148. 

In accordance with the suggestion made in your letter of April 18 
to Attorney General Rogers, I am glad to enclose a copy of the De- 
partment’s views on S. 2148. 

Yours sincerely, 
LAWRENCE E. Watss, 
Acting Attorney General. 
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(Following is the letter to Senator Eastland from the Department 
of Justice: 
May 9, 1958. 
Hon. James O. Eastuanp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear Senator Eastianv: This is in response to your request for 
the views of the Department of Justice concerning the bill (S. 2148, 
85th Cong.) to amend section 3 of chapter 324 of the act of June 11, 
1946 (60 Stat. 238) to clarify and protect the right of the public to 
information. 

It would amend section 3 of the Administrative Procedure Act, a 
section which bears the heading “Public Information.” It now 
provides: 

Except to the extent that there is involved (1) any function of the United States 
requiring secrecy in the public interest, or (2) any matter relating solely to the 
internal management of an agency— 

(a) Every agency shall separately state and currently publish in the Federal 
Register (1) descriptions of its central and field organization including delegations 
by the agency of final authority and the established places at which, and methods 
whereby, the public may secure information or make submittals or requests; 
(2) statements of the general course and method by which its functions are chan- 
neled and determined, including the nature and requirements of all formal or 
informal procedures available as well as forms and instructions as to the scope 
and contents of all papers, reports, or examinations; and (3) substantive rules 
adopted as authorized by law and statements of general policy or interpretations 
formulated and adopted by the agency for the guidance of the public, but not 
rules addressed to and served upon named persons in accordance with law. No 
person shall in any manner be required to resort to organization or procedure not 
so published. 

(b) Every agency shall publish or, in accordance with published rule, make 
available to public inspection all final opinions or orders in the adjudication of 
cases (except those required for good cause to be held confidential and not cited 
as precedents) and all rules. 

c) Save as otherwise required by statute, matters of official record shall in 
accordance with published rule be made available to persons properly and directly 
concerned except information held confidential for good cause found (5 U.S. C. 
sec. 1002). 

S. 2148 would delete from the first paragraph of section 3 of the 
Administrative Procedure Act the existing exceptions, authorizing an 
agency to withhold from random public inspection information con- 
cerning (1) any function of the United States requiring secrecy in the 
public interest; and (2) any matter related solely to the internal 
management of the agency. The bill would include in the amendatory 
subsection (f) exceptions from disclosure of subject matter which is 
(1) specifically exempt from disclosure by statute, (2) required to be 
kept secret in the protection of the national security, or (3) of such 
a nature that disclosure would be a clearly unwarranted invasion of 
personal privacy. ry ee 

Thus, no exemption from random public inspection is retained for 
matters relating solely to internal management. It is clear that the 
exemption for ‘national security’’ material is too narrow to include 
all material “‘requiring secrecy in the public interest.” 

Such material would include, for example, the investigatory files of 
the Federal Bureau of Investigation in routine criminal and civil 
investigations, for which there is no general statute excluding them 
from random public inspection. Such material would also include, 
for example, certain files of other agencies which would not come within 
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the exemption for ‘‘national security” material and for which there 
exists no statutory protection against random public inspection. 

Under section 2 of the Administrative Procedure Act the. term 

‘‘Rule” is defined to mean: 
the whole or any part of any agency statement of general or particular applica- 
bility and future effect designed to implement, interpret, or prescribe law or 
policy y or to describe the organization, procedure, or practice requirements of any 
agency and includes approval or prescription for the future of rates, wages, cor- 
porate or financial structures or reorganizations thereof, prices, facilities, appli- 
ances, services or allowances therefor or of valuations, ‘costs, or accounting, or 
practices bearing upon any of the foregoing (5 U. 8. C. see. 1001 (e)). 
The amendatory subsection (b) would require publication in the Fed- 
eral Register of five categories of rules. In the aggregate they appear 
to include all of the rules that an agency might make, except those 
falling within 1 of the 3 previously mentioned exceptions from dis- 
closure in the proposed amendatory subsection (f). 

Thus, it may be seen that publication of much material of doubtful 
value to the public may be required. For example, in the adminis- 
tration of the immigration and nationality laws the Immigration and 
Naturalization Service issues thousands of orders which apply to 
individual persons. Can it be seriously maintained that provision be 
made for making all of them available for random public inspection 
or for publishing all of them in the Federal Register? 

Under section 3 (a) of the Administrative Procedure Act, the Immi- 
gration and Naturalization Service, again for example, has published 
those orders and opinions which are worthy of being cited as prece- 
dents. As the bill would delete the present limitation in section 3 (a) 
to certain material adopted by the agency for the guidance of the 
public, and would delete the exception for rules addressed to and served 
upon named parties in accordance with law, the bill would thus 
apparently require the publication of still more material of doubtful 
value to the public. 

Moreover, serious damage to the public interest may result from 
making available for random public inspection or from providing for 
publication of instructions to officers and employees in those cases 
in which the Government must perforce maintain some secrecy. For 
example, it is inconceivable that a contracting officer could negotiate 
a contract upon terms most favorable to the Government, iP those 
with whom he negotiated knew in advance the maximum price the 
Government would be willing to pay. 

Section 3 (c) of the Administrative Procedure Act now provides: 

Save as otherwise required by statute, matters of official record shall in accord- 
ance with published rule be made available to persons properly and directly 
concerned except information held confidential for good cause found, 

The broad sweep of the bill is enhanced by the amendatory subsection 
(d), which would provide that every agency shall make available to 
the public ‘all records, files, papers, and documents submitted to 
and received by an agency.”’ Under the bill “‘public records include, 
but are not limited to, all applications, petitions, pleadings, requests, 
claims, communications, reports or other papers * * *.” It may be 
that the term “official record” in section 3 (c) could appropriately be 
clarified. But expansion of the term so as to require disclosure of all 
papers submitted to and received by an agency might render impos- 
sible a fair, efficient, and just administration of the public business. 
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Neither does the bill make clear the interrelation between the bill, 
on the one hand, and existing statutes such as title 18, United States 
Code, section 1905 and Revised Statutes, section 161, title 5, United 
States Code, section 22, on the other. It is true that the amendatory 
catencean (f) (1) w ould exempt from disclosure subject matter which 

s ‘specifically exempt from disclosure by statute.” If, however, each 
aah other statute is left to rest on its own bottom, unnecessary and 
difficult questions of interpretation may arise. 

On March 6, 1958, Attorney General Rogers presented before a 
subcommittee on constitutional rights of the committee a statement 
on inquiry by the legislative branch concerning the decision-making 

rocess and documents of the executive branch. With reference to 
3 2148 he expressed his views thus: 

When Congress passed the Administrative Procedure Act it clearly recognized 
beyond question or doubt that there are functions of the Government where 
disclosure would be inconsistent with the national interest, and that the Gov- 
ernment cannot otherwise function effectively. * * * [BJecause of these consid- 
erations I am opposed to the passage of 8. 2148. 

When the bill was introduced it was said that it “seeks to restore 
the original intention of Congress to the pertinent section of the 
Administrative Procedure Act * * * namely, to insure that the pub- 
lic receives adequate information from administrative agencies con- 
cerning their activities and procedures, to the maximum extent con- 
sistent with the necessary requirements for protection of the national 
defense and security” (103 Congressional Record 6683 (daily ed. May 
23, 1957)). In the light of the explicit language of section 3 of the 
act, of the legislative intent which is disclosed in the Senate report 
on the act, and of the views which were expressed by Attorney Gen- 
eral Clark in the initial interpretation of this section, one can readily 
ascertain how little historical basis there is for any such statement. 

The congressional recognition that, in addition to the governmental 
functions for the protection of the national defense and the national 
security, there are other governmental functions and certain admin- 
istrative actions which in the public interest should not be available 
for random public inspection, appears at the very outset in the first 
paragraph of section 3 of this act. It excepts from such inspection— 

(1) any function of the United States requiring secrecy in the public interest 
or (2) any matter relating solely to the internal management of an agency 
Moreover, section 3 (b) excepts from random public ingpection all 
final opinions or orders of every agency of the executive branch in 
the adjudication of cases required for good cause to be held confi- 
dential and not cited as precedents. Furthermore, section 3 (c) pro- 
vides that, save as otherwise provided by statute, matters of official 
record shall in accordance with published rule be made available to 
“persons properly and directly concerned” except information held 
confidential for good cause found. 

In addition to the explicit language of section 3 of the Administra- 
tive Procedure Act, the Attorney General’s views are indisputably 
supported by a review of the legislative intent which is disclosed in 
the Senate report when the act was passed by the Senate, That 
report states that the provisions of this sec tion include those which 
require agencies to publish or make available information on admin- 
istrative law and procedure, and that all administrative operations 
should as a matter of policy be disclosed to the public ‘‘except as 
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secrecy may obviously be required or only internal agency ‘house- 
keeping’ arrangements may be involved’ (S. Rep. No. 752, 79th 
Cong., Ist sess. 8 (1945)). It also states that— 

These provisions require agencies to take the mystery out of administrative 
procedure by stating it. The section has been drawn upon the theory that 
administrative operations and procedures are public property which the general 
public, rather than a few specialists or lobbyists, is entitled to know or to have 
the ready means of knowing with definiteness and assurance (ibid. at 12). 

Obviously, the latter statement does not affect the validity of the 
former statement that there are governmental functions, in addition 
to those relating to the protection of the national defense and the 
national security, which it would be contrary to the public interest 
to make available for random public inspection. For the same reason 
there are certain administrative actions which should only be disclosed 
to persons properly and directly concerned. 

That Congress recognized that there are governmental functions, 
in addition to those for the protection of the national defense and 
security, which in the public interest should not be subject to random 
public inspection is also shown in the memorandum of Attorney 
General Clark, which is in an appendix to that report. He submitted 
it to ‘‘serve to clarify some of the essential issues,’ and to ‘‘assist the 
committee in evaluating the impact of the * * * [Administrative 
Procedure Act] on public and private interests” (ibid. at 38). As far as 
is here material, the legislative intent as ex ressed in the Senate report 
is in harmony with the clarification of the essential issues in that 
memorandum of Attorney General Clark. 

Thus, for example, he stated: 

The exception of any function of the United States requiring secrecy in the 
public interest is intended to cover (in addition to military, naval, and foreign 
affairs functions) the confidential operations of the Secret Service, the Federal 
Bureau of Investigation, United States attorneys, and other prosecuting agencies, 
as well as the confidential functions of any other agency. 

* * * * * * * 


Section 3 (c) is not intended to open up Government files for general inspection. 
What is intended is that the agency, to the degree of specificity practicable, shall 
classify its materials in terms of whether or not it is confidential in character 
and shall set forth in published rules the information or type of material which 
is confidential and that which is not (ibid. at 39). 


As the Senate report succinctly put it: 

In many cases the interest of the person seeking access to the [official] record 
will be determinative (ibid. at 12). 

A review of the Senate report, including Attorney General Clark’s 
memorandum therein, and of section 3 of the Administrative Pro- 
cedure Act itself shows that Congress clearly recognized in 1945 that 
there are governmental functions other than those relating to the pro- 
tection of the national defense and security which should be withheld 
from public inspection ‘‘in the public interest’’. Shortly after this act 
became effective, Attorney General Clark amplified his views in the 
Attorney General’s Manual on the Administrative Procedure Act 
(1947). There is attached for the information of the committce a 
copy of that manual which will be referred to herein as the Attorney 
General’s Manual. 

In the introduction, Attorney General Clark stated that— 
it was intended primarily as a guide to the several agencies in adjusting their 
respective procedures to the requirements of the Administrative Procedure Act 
(Attorney General’s Manual at 6). 
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A review of the interpretation of section 3 of the act in the Attorney 
General’s Manual shows that it was recognized that there are a variety 
of functions and actions of the executive branch which are entirely 
unrelated to the protection of the national defense and security, but 
which, nevertheless, require protection from random public inspection 
“in the public interest”. 

Thus, for example, with respect to the exception for “‘any function 
of the United States requiring secrecy in the public interest’’, the 
Attorney General’s Manual stated: 

It is not restricted, however, to investigatory functions. The Comptroller of 

the Currency, for example, may have occasion to issue rules to national banks 
under such circumstances that the public interest precludes publicity (Attorney 
General’s Manual at 18). 
Plainly, such rules may be issued in instances which have no relation- 
ship whatever to the protection of the national defense or the national 
security. No reflective person can doubt the validity of this observa- 
tion of a predecessor Attorney General. 

There is attached a memorandum setting forth in more detail the 
documentation for Attorney General Rogers’ statement that— 

Congress recognized beyond question or doubt that there are functions of the 


Government where disclosure would be inconsistent with the public interest, and 
that the Government cannot otherwise function effectively. 


The memorandum also contains other comments on the bill prin- 
cipally concerning its style and language. 

Finally, there is a question as to whether S. 2148 does not purport 
to invade the executive power of the President under the Constitu- 
tion. Any such invasion would, of course, be contrary to the separa- 
tion of powers which is provided by the Constitution. 

The value and importance of that doctrine was also discussed by 
the Attorney General in his statement on March 6, 1958, before the 
subcommittee. In that statement he said that— 

The doctrine of the separation of powers was * * * the very foundation stone 
of the Federal Government as established by the Constitution. It was regarded 
as the basic guaranty of the liberties of the people against tyranny. In view of 
this background, it is not remarkable that it has retained vitality and been given 
practical application throughout our history. Each branch (of our Federal Gov- 


ernment) has acted upon it and has been protected by it. 
* * x * * * » 


The doctrine of separation of powers and the system of checks and balances 
was designedly established in the Constitution as the basic guarantor of the 
rights of the people. Tyranny by dictators or royalty, by legislatures, and by 
courts were all known to the founders. What they attempted to establish was 
a government in which no 1 of the 3 elements could become preeminent, subordi- 
nate the others, and ultimately be in a position to dictate to, rather than serve, 
the citizenry. 

That no 1 of the 3 great branches of Government—the legislative, 
executive, and judic ‘ial—may invade the powers vested in another 
branch is firmly established by judicial decisions. The Attorney 
General referred to several of them in this statement. 

The protection which each of the three branches derives from 
intrusion or invasion by the other is summarized in the Attorney 
General’s speech, as Deputy Attorney General, some 2 years ago at 
Marquette University. There he said: 

A considerable part of the Government business relates to the formulation of 
policy and to the rendering of advice to the President or to agency heads. Inter- 
departmental memoranda, advisory opinions, recommendations of subordinates, 
informal working papers, material in personnel files, and the like, cannot be subject 
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to disclosure if there is to be any orderly system of Government. This may be 
quite frustrating to the outsider at times. No doubt all of us at times have 
wished that we might have been able to sit in and listen to the deliberation of 
judges in conference, to an executive session of a congressional committee or to 
a Cabinet meeting in order to find out the basis for a particular action or decision. 
However, Government could not function if it was permissible to go behind 
judicial, legislative or executive action and to demand a full accounting from all 
subordinates who may have been called upon to make a recommendation in the 
matter. Such a process would be self-defeating. It is the President, not the 
White House staff, the heads of departments and agencies, not their subordinates, 
the judges, not their law clerks, and Members of Congress, not their executive 
assistants, who are accountable to the people for official public actions within their 
jurisdiction. Thus, whether the advice they receive and act on is good or bad 
there can be no shifting of ultimate responsibility. Here, however, the question 
is not one of nondisclosure as to what was done, but rather whether the preliminary 
and developmental processes of arriving at a final judgment needs to be subjected 
to publicity. Obviously, it cannot be if Government is to function. (This 
speech is reproduced in 40 Marq. L. Rev. 83-91 (1956).) 

Of late popular slogans, such as ‘‘the people’s right to know” and 
the like, have been raised in support of the proposition that there 
should be made available for inspection by the press, in the name of 
the public, every detail of the transaction of the business of the 
executive branch of the Government. The fallacy in the application 
of such a doctrine to the transaction of every detail of the business of 
the Government which is not concerned with the protection of the 
national defense and the national security is clearly set forth in that 
speech. 

It may be that from time to time information in the possession of 
the executive branch has been withheld from random public inspection 
which need not have been so withheld in the public interest. Obvi- 
ously I am unable to state whether there have been any such instances 
in the case of the other departments and agencies in the executive 
branch. The correction of any such errors in judgment by adminis- 
trative officials does not lie in a purported invasion by the legislative 
branch into the performance of the functions of the executive branch, 
such as that apparently contemplated by some of the provisions of 
S. 2148. 

To date, such slogans as “the right to know” have been concentrated 
to encourage congressional action that there be made available for 
random press inspection, in the name of the public, the transaction of 
all of the business of the executive branch. If Congress should see 
fit to pass such a bill as S. 2148 in its present form, can it logically 
refuse to take similar action with respect to the conduct of the business 
of the legislative branch? If Congress should seek to adopt such 
an approach with respect to the executive branch, clearly it cannot 
logically refuse to adopt a similar approach to the transaction of the 
business of the legislative branch. 

Lest any Member of Congress doubt that such will be the case, the 
attention of the committee is invited to the quotation in the Attorney 
General’s statement on March 6, 1958, of the statistics in a press 
account of the executive sessions of Senate and House committees in 
1956. He quoted the following extracts from an article which 
appeared on September 12, 1956, which read as follows: 

Congress barred the public from 1,131 of its 3,121 committee meetings in 1956, 
or more than one-third of them. 

Spokesmen for several of those committees listed such things as national 
security, Government efficiency and preserving the private rights of witnesses as 
reasons for closing meetings. 


83848—59—__5 
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If Congress should pass S. 2148 as it is now drafted, it must expect 
that a similar slogan of ‘‘the right to know”’ will be raised with respect 
to “the right to know” every detail of the transaction of its business. 
A review of all these circumstances can only lead the committee to 
reach the same conclusion that the Attorney General did—that S. 2148 
should not be passed. 

The special committee on legal services and procedure of the 
American Bar Association has drafted a bill to amend the Adminis- 
trative Procedure Act in its entirety. It is reprinted in the issue of 
the Administrative Law Bulletin for July 1957. In view of the 
prospective presentation of such a bill for introduction, it would seem 
that the committee would prefer to defer consideration of a piecemeal 
amendment to 2 single section of the act until it has an opportunity to 
consider whatever draft of a bill may ultimately be approved by the 
American Bar Association for presentation to Congress. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Because of the interest of the chairman of the subcomiittee on 
constitutional rights in the views of the Department on S. 2148, a 
copy of this report has been sent to him. 

Sincerely yours, 
Matcoum R. WinKey, 
Assistant Attorney General, Office of Legal Counsel. 


——————— 


(Following is the attached memorandum mentioned by the Justice 
Department.) 


MemorANpDuM To AccomMpaNy LetTreR Respectine 8S. 2148, 
85rH CONGRESS 


I. SUMMARY OF LEGISLATIVE HISTORY OF SECTION 3 OF THE ADMINIS- 
TRATIVE PROCEDURE ACT AND ITS INITIAL INTERPRETATION IN THE 
ATTORNEY GENERAL’S MANUAL ON THE ADMINISTRATIVE PROCEDURE 
ACT (1947) 


Under the Administrative Procedure Act the first exception for 
information which may be excluded from public inspection is not 
limited to those governmental functions requiring secrecy for the 
protection of the national defense and see urity, but to those functions 
requiring secrecy “in the public interest.’ In Attorney General 
Clark’s memorandum in an appendix to the Senate report on the 
Administrative Procedure Act he stated that 

The exception of any function of the United States requiring secrecy in the 
public interest is intended to cover (in addition to military, naval, and foreign 
affairs functions) the confidential operations of the Secret Service, the Federal 
Bureau of Investigation, United States attorneys, and other prosecuting agencies, 
as well as the confidential functions of any other agency (8. Rept. No. 752, supra, 
at 39). 

Hence, while the Administrative Procedure Act was pending before 
Congress Attorney General Clark made it plain that the exception 
from public inspection of any function requiring secrecy “‘in the public 
interest’’ included such functions as the confidential operations of the 
Secret Service, the Federal Bureau of Investigation, United States 
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attorneys, and other prosecuting agencies, as well as the confidential 
functions of any other agency. His views are endorsed in the section 
entitled ‘‘Public Information” in the text of the Senate report (Ibid. 
at 12). 


With respect to this first exception the Attorney General’s Manual 
stated: 


This would include the confidential operations of any agency, such as the con- 
fidential operations of the Federal Bureau of Investigation and the Secret Service 
and, in general, those aspects of any agency’s law-enforcement procedures, the 
disclosure of which would reduce the utility of such procedures. It is not re- 
stricted, however, to investigatory functions. The Comptroller of the Currency, 
for example, may have occasion to issue rules to national banks under such circum- 
stances that the public interest precludes publicity. 

It should be noted that the exception is made only ‘‘to the extent’’ that the 
function requires secrecy in the public interest. Such a determination must be 
made by the agency concerned. To the extent that the function does not require 
such secrecy, the publication requirements apply. Thus, the War Department 
obviously is not required to publish confidential matters of military organization 
and operation, but it would be required to publish the organization and procedure 
applicable to the ordinary civil function of the Corps of Engineers. (Attorney 
General’s Manual at 17-18). 


With respect to the second exception in section 3 of the Administra- 
tive Procedure Act for information which should be withheld from 
random public inspection, that for ‘any matter relating solely to the 
internal management of an agency,” the Senate report states that this 
category of information is “closely related” to the first exception 
excluding from random public inspection matters requiring secrecy 
‘in the public interest”’ (S. Rept. No. 752, supra, at 12). With respect 
to this second exception the Attorney General’s Manual stated: 

This exception is in line with the spirit of the public information requirements 
of section 3. If a matter is solely the concern of the agency proper, and therefore 
does not affect the members of the public to any extent, there is no requirement 
for publication under section 3. Thus, an agency’s internal personnel and budget 
procedures need not be published. * * * (Attorney General’s Manual at 18). 

With respect to the third exception in section 3 (b) of the Adminis- 
trative Procedure Act for information which need not be made avail- 
able for random public inspection, that for “all final opinions and 
orders in the adjudication of cases * * * required for good cause 
found to be held confidential and not cited as precedents,”’ it is stated 
in Attorney General Clark’s memorandum in an appendix to the 
Senate report: 

Section 3 (b) is designed to make available all final opinions or orders in the 

adjudication of cases. Even here material may be held confidential if the agency 
finds good cause. This confidential material, however, should not be cited as a 
precedent. If it is desired to rely upon the citation of confidential material, the 
agency should first make available some abstract of the confidential material in 
such form as will show the principles relied upon without revealing the confidential 
facts (S. Rept. No. 752, supra, at 39). 
Because of the phrase “in the adjudication of cases” in section 3 _(b) 
of the Administrative Petite Act, it should be noted that it does 
not require the publication of final opinions or orders which are not 
entered “in the adjudication of cases. 

Section 3 (c) of the Administrative Procedure Act now provides 
that— 


Save as otherwise required by statute, matters of official record shall in accord- 
ance with published rule be made available to persons properly and directly con- 
cerned except information held confidential for good cause found. 
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In Attorney General Clark’s memorandum in an appendix to the: 
Senate report he stated: 

Section 3 (c) is not intended to open up Government files for general inspection. 
What is intended is that the agency, to the degree of specificity practicable, shall 
classify its materials in terms of whether or not it is confidential in character and 


shall set forth in published rules the information or type of material which is 
confidential and that which is not (S. Rept. No. 752, supra, at 39). 


In that report it was said, ‘In many cases, the interest of the person 
seeking access to the record will be determinative”’ (ibid. at 13). 


When the Administrative Procedure Act was under consideration 
by Congress, it is thus clear that it was recognized that “matters of 
official record”’ which do not include information held confidential for 
good cause and which are not final orders or opinions in adjudicated 
cases should be ‘made available to persons properly and directly 
concerned,” but that they need not be made available for random 
public inspection. Moreover, it was recognized by Congress that 
there was a category of information that was confidential, and that 
it is not in the public interest that such information be made generally 
available. 

The recognition of these circumstances is also discussed in the 
Attorney General’s Manual. With respect to section 3 (c) of the 
Administrative Procedure Act it is stated: 

The introductory saving clause is intended to preserve existing statutory 
requirements for confidential treatment of certain materials such as income tax 


returns. 
* * * * * * * 

* * * Tn general it may be stated that matters of official record will include 
(a) applications, registrations, petitions, reports, and returns filed by members 
of the public with the agency pursuant to statute or the agency’s rules, and 
(b) all documents embodying agency actions, such as orders, rules, and licenses. 
In formal proceedings, the pleadings, transcripts of testimony, exhibits, and all 
documents received in evidence or made a part of the record are ‘matters of 
official record.”’ 

* * * * * * +. 

The great mass of material relating to the internal operation of an agency is 

not a matter of official record. For example, intra-agency memoranda and 
reports prepared by agency em»vloyees for use within the agency are not official 
records since they merely reflect the research and analysis preliminary to official 
agency action. Intra-agency reports of investigations are, in general, not matters 
of official record; in addition, they usually involve matters of internal manage- 
ment and, in view of their nature, must commonly be kept confidential (Attorney 
General’s Manual at 24-25). 
Attorney General Clark’s reference to “intra-agency memoranda and 
reports prepared by agency employees for use within the agency”’ as 
merely reflecting “the research and analysis preliminary to official 
agency action’”’ obviously refers to the same matters as those in the 
directions in President Eisenhower’s letter of May 17, 1954, to the 
Secretary of Defense, prohibiting the disclosure outside the executive 
branch of advice and recommendations among employees of that 
branch on official matters (100 Congressional Record 6263 (daily ed. 
May 17, 1954)), as distinguished from official actions thereon. 

The Attorney General’s Manual goes on to state: 

But even matters of official record need be divulged only to “persons properly 
and directly concerned.’”’ It is clear that section 3 (c) is not intended to open 
up Government files for general inspection. The phrase “persons properly and 
directly concerned”’ is descriptive of individuals who have a legitimate and valid 
reason for seeking access to an agency’s records. See United States ex rel Stowell 


33 


v. Deming (19 F. 2d, 697 (App. D. C., 1927)), certiorari denied, (275 U. S. 531). 
Fach agency is the primary judge of whether the person’s interest is such as to 
require it to make its official records available for his inspection, 

An agency may treat matters of official record as “confidential for good cause 
found’’ and upon that ground refuse to make them available for inspection. 
Information held ‘‘confidential for good cause found’’ may be either information 
held confidential by reason of an agency rule issued in advance (for good cause) 
making specific classes of material confidential, or such information as is held 
confidential for good cause found under a particular set of facts. The section 
does not change existing law as to those materials in Government files which have 
been heretofore treated as confidential. See Boske v. Comingore, (177 U. 8. 459 
(1900)); Boehm v. United States (123 F. 2d, 791, 805 (C. C. A. 8, 1941) (Attorney 
General’s Manual at 25). 


Thus, Attorney General Rogers’ recent statement, that Congress— 


clearly recognized beyond question or doubt that there are functions of the 
Government where disclosure would be inconsistent with the national interest, 
and that the Government cannot otherwise function effectively— 

is indisputably supported by a review of the legislative intent which 
is disclosed in the Senate report on the Administrative Procedure 
Act, the explicit language of section 3 of the act and its interpretation 
under the direction of Attorney General Clark. 


II. COMMENTS CONCERNING STYLE AND LANGUAGE 


The title of the bill is not well stated. As now stated, the title 
would indicate that the bill amends section 3 “‘of chapter 324” of the 
act of June 11, 1946 (Administrative Procedure Act). Reference to 
chapter 324 should e stricken, since the act does not contain chapter 
324 or any other chapter. Chapter 324 is, in fact, the same as the 
act itself. The same fault occurs in the introductory material follow- 
ing the enacting clause. 

As now stated, the bill would amend section 3 of the act in question 
to read as section 1002 of the act. The section, as it would be 
amended, should still be designated as section 3. The comparable 
section in title 5 of the United States Code is section 1002. Also, the 
section designated as 1002 is given the heading ‘‘Public Information.” 
The section should not be given any heading. ‘‘Public Information” 
should either be omitted, or be indicated as a center heading as it is 
now so indicated in the Administrative Procedure Act. 

The amendatory subsection (a) would provide that every agency 
shall separately state and promptly file certain documents for publi- 
cation in the Federal Register and the Code of Federal Regulations. 
The same provision with respect to filing for publication in both the 
Federal Register and the Code of Federal Regulations occurs in the 
amendatory subsections (b) and (c) 

Under section 3 (a) of the Administrative Procedure Act every 
agency must separately state and currently publish in the Federal 
Register. The Code of Federal Regulations is simply a special edition 
of the Federal Register and it may ‘be somewhat misleading to require 
filing for publication therein. 

More importantly, although rules and regulations relating to agency 
organization are required to be published in the Federal Register, they 
are not now and probably should not be codified. At the beginning 
of operations under the Administrative Procedure Act, agency or- 
ganization material was codified, but codification was found to be 
cumbersome, inconvenient, and unnecessary. As a result, all such 
material was decodified. It is, therefore, questionable, that specific 
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reference to the Code of Federal Regulations should be so made as to 
require publication therein. To the extent that substitution of a re- 
quirement for filing ‘‘promptly”’ may assure earlier publication than is 
now effected by use of the requirement to publish “currently,” the 
amendatory section is probably not objectionable. 

The amendatory subsection (a) widua also require that all delega- 
tions of “final authority’’ be filed for publication. This requirement 
is somewhat vague because the meaning of the term “final authority” 
is not clear. This provision is merely a reenactment of a provision 
now found in section 3 (a) of the Administrative Procedure Act. If 
the section is to be amended, the meaning of “final authority” prob- 
ably should be clarified. Omission of the word ‘final’? might be 
preferable. 

The amendatory subsection (c) would require the filing for publi- 
cation of agency “orders and opinions.’’ The present requirement is 
for publication of “final opinions or orders.’’ Under section 2 (d) of 
the Administrative Procedure Act, the term “‘order’’ means the whole 
or any part of the final disposition. Opinion is not defined. Publi- 
cation of interlocutory orders and opinions would entail considerable 
administrative service and expense which might not be justified by 
the result achieved. It is suggested that any requirement for publi- 
cation of orders and opinions should be limited to those which are 
final. 

On page 2, line 9, of the bill there should be deleted the word ‘‘re- 
organization, ’’ and in lieu thereof there should be inserted the w Bar 

“revocation.” 

On page 2, line 16, of the bill the word “‘revocation”” may be more 
appropriate than would be the word “repeal.” 

The amendatory subsection (e) would provide that no rule, etc., 
shall be relied upon or cited by any agency against any person, unless 
it has been duly published or made available to the public in accord- 
ance with the amendatory section, and that no person shall in any 
manner be required to “resort’”’ to any organization or procedure not 
so published. The word “resort”? is ambiguous. Although it is 
similarly used in section 3 (a) of the act, it should be clarified in any 
amendment of the section. ‘“Resort’’ as here used is probably in- 
tended to mean “bound by or required to comply with.” 

Subdivision (2) of the amendatory subsection (f) would refer to in- 
formation required to be kept secret in the protection of the national 
security. In the letter it has been pointed out why any such excep- 
tion is too limited to protect information which in the public interest 
should not be available for random public inspection. 


LABOR DEPARTMENT 


OFFICE OF THE SECRETARY, 
Washington, July 25, 1958. 
Hon. Tuomas C. HENnNiNGs, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate, 
Washington, D. C. 

Dear Senator Henninos: This is in further response to your re- 
quest for our views on S. 2148, a bill to amend section 3 of chapter 324 
of the act of June 11, 1946 (60 Stat. 238) to clarify and protect the 
right of the public to information. 





35 


S. 2148 would broaden section 3 of the Administrative Procedure 
Act, the public information provision of that statute. It would delete 
the present statutory language which excepts from the mandatory dis- 
closure requirements any governmental function requiring secrecy in 
the public interest and any matter relating solely to the agency’s 
internal management. The bill would substitute for this language a 
provision excepting from the disclosure requirements any subject 
matter which is (a) specifically exempt from disclosure by statute, 
(b) required to be kept secret in the protection of the national security, 
or (c) of such a nature that disclosure would be a clearly unwarrante d 
invasion of personal privacy. The measure would require agencies 
to make public all records, files, papers and documents “submitted to 
and received by the agency’ and would define the term “public 
records” to include all applications, petitions, pleadings, requests, 
claims, communications, reports or other papers except those covered 
by one of the three exemptions weitdened Gbemei 

We believe that the proposed broadening of the scope of section 3 

would be highly undesirable. There would be no protection from 
indiscriminate disclosure of matters pertaining solely to internal man- 
agement. Moreover, the proposed exemption for “national security” 
information would be too narrow to cover all material “requiring 
secrecy in the public interest.’”” Examples of the latter type of ma- 
terial are the reports of investigative personnel of this Department 
respecting enforcement of the wage and hour, child labor and other 
provisions of the Fair Labor Standards Act and the Walsh-Healey 
Public Contracts Act. 

The legislative history of section 3 of the Administrative Procedure 
Act clearly reveals that in enacting the statute Congress specifically 
recognized the necessity of maintaining the confidential character of 
the law enforcement and investigatory procedures of the various 
agencies because the disclosure of these procedures would reduce their 
utility and efficiency. This history makes it equally plain that Con- 
gress ‘intended to preserve the confidentiality of matters relating solely 
to an agency’s internal management. 

We Sieve, that this proposal, which would open up for random 
inspection the reports of the agencies respecting the performance of 
their investigatory and law enforcement functions and their other 
internal files, would seriously harm the public interests. 

For the foregoing reasons, we are opposed to the enactment of 
S. 2148. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
JamMES P. MitTcHELu, 
Secretary of Labor. 


NATIONAL LABOR RELATIONS BOARD 


[No reply to the chairman’s letter of July 9, 1958, to the Board 
has been received by the subcommittee. ] 
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POST OFFICE DEPARTMENT 


OFFICE OF THE PosTMASTER GENERAL, 
Washington, August 12, 1958. 
Hon. Tuomas C. HENNINGs, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate, 
Washington, D. C. 

Dear Mr. CHarrMan: Reference is made to your request for the 
views of this Department with respect to S. 2148, a bill to amend 
section 3 of chapter 324 of the act of June 11, 1946 (60 Stat. 238) to 
clarify and protect the right of the public to information, which is 
pending before your subcommittee. 

On May 9, 1958, the Department of Justice filed a report on S. 2148, 
with Chairman Eastland. In that report the Department of Justice 
called attention to the many objectionable features of S. 2148, includ- 
ing the possibility that the measure invades the executive power of the 
President under the Constitution. 

This Department concurs in the views of the Department of 
Justice. 

In addition, it is desired to bring to the attention of the committee 
some of the results that could occur through the enactment of the 
measure. 

First. Section 3 (d) requires every agency to make available to 
the public “all records, files, papers, and documents submitted to and 
received by the agency.’”’ As defined in this section 
Public records include, but are not limited to, all applications, pe titions, pleadings, 
requests, claims, communications, reports, or other papers * * *. 


Under the broad sweep of this language, and since disclosure would 
not be excepted under section 3 (f), it would be required that this 
Department open its files of pornographic material to all members of 
the public, including minors, who might demand to examine the ma- 
terial. 

Second. The first Hoover Commission, in its report on “‘the post 
office” criticized the voluminous publication of detailed postal laws 
and regulations. In 1954, title 39 of the Code of Federal Regulations, 
which contains the rules and proce va of the Postal Service affecting 
the public, was condensed from a 938-page volume to a volume of only 
275 pages. All rules, instruc tions, and procedures of an internal 
nature were omitted. 

Under section 3 (b) it would be mandatory that this Department 
publish in the Federal Register and in the Code of Federal Regula- 
tions 
(1) all procedural rules; (2) rules relating to the availability of information to the 
public; (3) all statements of general policy or interpretation formulated and 
adopted; (4) all other rules; and (5) every amendment, revision, or repeal of the 
foregoing. [Italic supplied.] 

This would mean that the Post Office Department would again have 
to publish in the Federal Register and in the Code of Federal Regula- 
tions, not only the information covered by items (1), (2), (3), and (5) of 
section 3 (b), the rules, regulations, and procedures affecting the public 
which are now published, but also the many rules, regulations, and 
procedures which are issued for the guidance of the officers and 
employees in the Postal Field Service. 
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Third. It is not possible to estimate the increased expenditures 
and increased man-hour requirements to this Department that would 
result from the enactment of this legislation. It is believed, however, 
that such increments would be considerable, and out of proportion to 
the benefits that would result from the enactment of this legislation. 

In view of the foregoing, this Department is strongly opposed to the 
enactment of S. 2148. 

The Bureau of the Budget has advised that there would be no objec- 
tion to the submission of this report to the committee. 

Sincerely yours, 
ArtHur E. SuMMERFIELD, 
Postmaster General, 





SECURITIES AND EXCHANGE COMMISSION 


NoveEMBER}I3, 1958. 
Re S. 2148, 85th Congress, 1st session. 
Hon. Tuomas C. HEnnNtNGs, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate,sWashington, D. C. 

Dear Senator Henninas: In compliance with your request of 
July 9, 1958, I am enclosing herewith six copies of a memorandum of 
comment on the above bill. 

The Commission has been advised by the Bureau of the Budget 
that it has no objection to the views expressed in the memorandum. 

Sincerely yours, 
Epwarp N. Gapspy, 
Chairman. 


MEMORANDUM OF THE SECURITIES AND EXCHANGE COMMISSION ON 
S. 2148, 85tTH ConerEss, Ist SESSION 


5. 2148 would amend section 3 of the Administrative Procedure Act 
(5 U.S. C. 1002), which relates to information to be made available 
to the public by Government agencies. 

This Commission agrees with the purpose of the proposed bill which 
is “‘to provide adequate and effective information for the public.” 
However, for the reasons expressed below, we consider it important 
that the power of this agency to withhold certain types of information 
from the public be preserved if its proper functioning in the public 
interest is not to be impaired. 

S. 2148 is so broadly drawn that it could be interpreted to require 
the making available to the public of every paper in the files of every 
agency of Government, except those (1) specifically exempted from 
disclosure by statute, (2) required to be kept secret in the protection 
of the national security, and (3) the disclosure of which would be a 
clearly unwarranted invasion of personal privacy (subsecs. (d) and 
(e)). 

Existing section 3 of the Administrative Procedure Act, which is 
also intended to provide the public with information, contains pro- 
visions omitted from S. 2148. Those provisions are designed to har- 
monize the right of the public to information with the necessity of 
Government agencies to withhold information which is either of no 
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interest to the public or which, because of the overall public interest, 
should not be available to a particular member of the public. Thus, 
existing section 3 provides that its requirements with respect to 
publication do not apply— 

to the extent that there is involved (1) any function of the United States requiring 
secrecy in the public interest, or (2) any matter relating solely to the internal 
management of an agency. 

Existing subsection (c) requires that matters of official record shall 
be made available to persons properly and directly concerned ‘‘except 
information held confidential for good cause shown.” 

The basie objective.of the statutes administered by this Commission 
is the public disclosure of data. Consistent with that purpose this 
Commission has scrupulously adhered to the practice of making avail- 
able all data it obtains unless such disclosure might adversely affect 
the public interest. In terms of volume, data available to the public 
comprises well in excess of 90 percent of the Commission’s files. 

The data not available to the public includes information, such as 
trade secrets and the like, which Congress specifically provided in the 
statutes administered by the Commission should be kept confidential 
because public disclosure would be unfair. It would appear that the 
confidential nature of such information would be preserved under 
S. 2148. 

The remaining nonpublic categories of information in the Com- 
mission’s files consist primarily of three kinds, and their confidential 
nature would not be preserved under S. 2148, although it should be. 

First, the Commission’s investigation files which are opened as a 
result of information received indicating violation of the statutes ad- 
ministered and enforced by the Commission. The very nature of an 
investigation is such that it must be conducted secretly and the un- 
timely disclosure of the information collected could nullify its value in 
terms of future judicial or administrative proceedings. The enforce- 
ment functions of the Commission have been equated by the courts to 
those performed by a grand jury. Making such information available 
indiscriminately to the public would impede the enforcement responsi- 
bilities of the Commission and would not serve the public interest. 
Indeed, it might completely shut off information from confidential 
sources which is indispensable to the enforcement activities of the 
Commission. Furthermore, since the information collected in an 
investigation is unclassified and unverified, inappropriate disclosures 
could result in damage to innocent persons. 

Second, the material filed in tentative or preliminary form, which 
when later filed in final form, is available to the public. Thus, for 
example, under the Commission’s rules for the regulation of proxy 
solicitations, copies of proposed proxy soliciting material must be filed 
with the Commission in preliminary form prior to the date of the 
proposed solicitation. Where such material fails to meet prescribed 
disclosure standards, informal notification is made of the deficiencies 
and, as appropriately revised, it is filed in the definitive form in which 
it is furnished to stockholders. Making available to the public of the 

reliminary material filed, as would be required under S. 2148, would 
ave the undesirable effect of permitting disclosure of deficient, and 
even misleading, material upon which public investors might rely to 
their detriment. Indeed, if preliminary material were available to the 
public, irresponsible persons might deliberately file improper and 
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flamboyant material in order to take advantage of the publicity which 
might result. 

Third, the files of internal Commission documents and memorandums 
and certain correspondence, disclosure of which, as has long been 
recognized, would tend to interfere with the free interchange of ideas 
within the agency or which involve matters of such limited scope as 
not to warrant public disclosure. 

It has been our experience that where time is of the essence, as it 
generally is in the securities field, prompt interpretations respecting 
peculiar fact situations are normally desirable. We have gone to 
great lengths in providing such service to interested persons. This 
has been done by having our responsible officials freely provide 
interpretations in individual situations. When we have deemed 
such interpretations to be of sufficient general interest, we have made 
them publi However, if every such interpretation requested were 
available to the public as a precedent of general application, we 
would not feel as free to delegate to members of our staff authority 
to give “spot interpretations” in situations where immediate advice 
might be required. Although under our present practice the inter- 
pretations provided by our staff have almost always met with our 
approval where the problem has been subsequently presented to us 
for official determination, we should hesitate to permit an interpre- 
tation to be made which would operate as a general precedent without 
exercising as great a degree of care over the precise language to be 
used as we presently exercise in issuing our formal opinions. This 
would curtail the extensive service we presently provide the public. 
Overall, the unbridled right of public examination contemplated by 
the proposed bill would deter the use of the informal procedures which 
the Administrative Procedure Act encourages. 

Even with respect to information which is not generally available 
to the public, the Commission carefully considers every request 
therefor and, to the extent compatible with the public interest and the 
performance of the highly important functions entrusted to the Com- 
mission, makes every effort to make available all the mformation 
that it possibly can. Where full disclosure would be inappropriate, 
this Commission nevertheless generally makes this information avail- 
able to congressional committees to the fullest extent possible, con- 
sistent with the statutory duties imposed upon it by the statutes it 
administers. 

With respect to subsection (c) of S. 2148, relating to disclosure of 
orders and opinions, we are of the opinion that there may be good 
‘ause for withholding certain opinions and orders from the general 
public, as is recognized in existing section 3(b) of the Administrative 
Procedure Act, which the proposed subsection (c) would supplant. 
Thus, where a respondent is exonerated in a private disciplinary 
proceeding before this agency, publication of the Commission’s decision 
would result in disclosure of the fact that the individual was subjected 
to such proceeding and may be unnecessarily injurious to the indi- 
vidual’s reputation. Accordingly, it is suggested that agencies be 
given discretion to withhold opinions and orders for good cause shown. 

Subsection (b) of S. 2148 would require the publication in the 
Federal Register and Code of Federal Regulations of all rules adopted 
by an agency. The term ‘rule’ as defined in section 2(¢) of the 
Administrative Procedure Act includes certain types of administra- 
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tive proceedings, as under the Public Utility Holding Company Act 
of 1935, directed to particular named individuals. In these situations 
under present practice the notice of the proceeding is published in the 
Federal Register and copies are distributed to the Commission’s 
mailing list. Final decisions and orders are similarly distributed 
and copies are mailed to those responding to the prior notice, but the 
Commission’s findings and opinion is not so published. There would 
appear to be no purpose in burdening the Federal Register and the 
Code of Federal Regulations with the Commission’s detailed findings 
and opinion. Accordingly, it is recommended that there be retained 
the existing provision in subsection (a) of the Administrative Pro- 
cedure Act which excludes from the requirement of publication in the 
Federal Register of “rules addressed to and served upon named 
persons.” 

Subsection (d) of S. 2148 would require a public record of the vote 
of individual Commissioners on every matter. The Commission 
presently makes such information available in connection with all its 
published findings and opinions. There would be no useful purpose 
served in making such votes available on all matters, as for example, 
personnel actions. 

Subsection (e) of S. 2148 should be modified so that its provisions 
would not apply to any persons who in fact have notice of a rule, 
order or opinion fariedlods of whether there has been the publication 
required by the statutes. 

Attached is a copy of a pamphlet issued by the Commission entitled, 
“Compilation of Documentary Materials Available in the SEC,” 
listing the material filed with or issued by the Commission which is 
available to the public, and summarizing the material which is 
generally not available. This pamphlet has previously been sub- 
mitted to the Special Subcommittee on Government Information of 
the House Committee on Government Operations. 


(Following is the text of the material submitted with the Com- 
mission’s memorandum. ) 


SECURITIES AND ExcHANGE CoMMISSION, 
Washington, D. C., February 26, 1957. 


COMPILATION OF DOCUMENTARY MATERIALS AVAILABLE IN THE SEC 


The Securities and Exchange Commission, in its administration of 
several statutes in the general field of securities and finance, enacted 
by Congress for the protection of the interests of the public, receives 
for filing and issues in connection with such filings, a large amount 
of financial information which is of interest to the investing public 
and others, and which, under the statutes, is available to the public 
for its guidance and information. 

The statutes administered are the Securities Act of 1933, the 
Securities Exchange Act of 1934, the Public Utility Holding Company 
Act of 1935, the Trust Indenture Act of 1939, the Investment Com- 
pany Act of 1940 and the Investment Advisers Act of 1940. The 
Commission also serves as advisor to the Federal courts in corporate 
reorganization proceedings under chapter X of the National Bank- 
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ruptcy Act. The materials available are listed below by the various 
acts and the sections of the acts under which they are required to be 
submitted. 

Securities Act of 1933 


PUBLIC MATERIALS 


Description: Pursuant to section— 
Registration statements and amendments thereto.________- 6. 
Prospectuses... sGuueuue bes allcnisss waliiuss bass 10. 
Perlodid. Papert, .. ... ~ «40s snes ose bieesee ie (#). 


Trust indenture and prospectus by issuer (regulation B—T)_. 3 (b). 

Preliminary data (prospectus, circular letters, etc.) to oil 3 (b). 
offering (regulation B). 

Offering sheets for oil or gas rights and royalties (regula- 3 (b). 
tion B). 

Notification (regulation :A) isi ovce wliiuees desatiseivsla: 3 (b). 

Offering circular and written advertisements or other com- 3 (b). 
munications (regulation A). 

Reports of sales (regulation A)-_..__...---.1.---L. ssl eee 3 (b). 

Consent by nonresident to service of process (regulation A)_ 3 (b). 

Prospectus, statement to accompany assessment notice, and 
selling literature (regulation A-M)-------- saa pdt nig daria 3 (b). 


Securities Exchange Act of 1934 


PUBLIC MATERIALS 
Description: Pursuant to section— 
Application for registration of securities on a national 12 (b). 
securities exchange and amendments thereto. 
Certification of exchange approving securities for listing and 12 (d). 


registration. 
Senpensien Of trading notices... .. <<: coscunn-ancescasey 12 (d). 
Application to withdraw or strike a security from listing and 12 (d). 
registration. 


Notification of removal from listing and registration of 12 (d). 
matured, redeemed or retired securities. 

Notification by an exchange of the admission to trading of a 12 (a). 
substituted or additional class of security. 

Periodic reports and amendments thereto_______..._------ 13 (a), 15 (d). 

Definitive proxy soliciting material (regulation X-14)_. . 14 (b). 

Report of ownership or of change in ownership of equity 16 (a). 
securities by officers, directors and principal stockholders 
of issuers having listed equity securities. 

Application for permission to extend unlisted trading privi- 12 (f). 
leges, notification of changes and notification of termina- 
tion or suspension. 

Application for registration as a broker and dealer or to 15 (b). 
amend or supplement such an application. 

Reports of financial condition _ - 17. 

Irrevocable appointment of agent for service of process,: 23 (a). 
pleadings and other papers. 

Notice by nonresident broker or dealer specifying address of 17. 
place in United States where copies of books and records 
are located and undertaking to furnish to Commission, 
upon demand, copies of books and records he is required to 
maintain. 

Application by an exchange for registration or exemption 6 (a). 
from registration as a national securities exchange. 

Amendments. __ - 6 (e). 

Record disposal plans of national securities exchanges 17. 

Application for listing securities on an exempted exchange, 12 (b). 
and amendments. 

Periodic reports re securities on an exempted exchange, and 13. 
amendments. 

Certification of exempted exchange approving securities for 12 (d). 
listing. 


bo 


1 Sec. 15 (d), Securities Exchange Act of 1934 
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Securities Exchange Act of 1934—Continued 
PUBLIC MATERIALS—continued 


Description—Continued 

Annual reports of issuers having securities listed on an 
exempted exchange at the date specified in the Commis- 
sion’s exemption order. 

Application for registration’as a national securities associa- 
tion or affiliated securities association, and amendments. 

Annual supplement consolidated__-.......-..------------ 

Application by a national securities association or a broker 
or dealer for admission or continuance of broker or dealer 
as member of a national securities association, notwith- 
standing a disqualification under section 15A (b) (4). 

Application for review of disciplinary action or denial of 
membership by registered securities association. 

Reports on stabilizing activities pertaining to a fixed price 
offering of securities registered or to be registered under 
the Securities Act of 1933, or offered or to be offered pur- 
suant to an exemption under regulation A, or being or to 
be otherwise offered if aggregate offering price exceeds 
$300,000. 

Plans by exchanges authorizing payment of special commis- 
sion in connection with a distribution of securities on 
exchanges. 

Report of financial condition submitted by nonregistered 
brokers and dealers. 

Public Utility Holding Company Act of 1935 
PUBLIC MATERIALS 
Description: 

Statement by a person employed or retained by a registered 
company or subsidiary thereof. 

Asie eeatement a 2iaes bed. sopeel oust. decor fo. 

Notification of registration and registration statement by 
public utility holding companies. 

Application for order declaring registrant has ceased to be a 
holding company. 

Annual reports by registered holding companies _ --_-_-_------ 

Applications for exemption and applications for declaratory 
orders regarding status of company under act by holding 
companies, subsidiaries, and other companies. 


12-month statement by bank claiming exemption_---_-_-_-- 

Application for approval of mutual service company or 
declaration with respect to organization and conduct of 
business of subsidiary service company. 

Statement executed by financial institution authorizing 
representative to serve as officer or director of holding 
company or subsidiary, filed by representative. 

Statement of security ownership or change in such ownership 
filed by officers and directors of registered public utility 
holding companies. 

Annual reports by mutual and subsidiary service companies _ - 

Application by interested persons for approval of reorgani- 
zation plans required in court proceedings for reorganiza- 
tion of registered holding companies and subsidiaries. 

Application by or on behalf of persons requesting approval 
of payment of fees, expenses, or remuneration for services 
rendered in connection with a proceeding in reorganiza- 
tion in a United States court involving registered holding 
companies or subsidiaries. 

Application by registered holding companies and subsid- 
iaries for approval of voluntary plans of reorganization to 
enable companies to conform with provisions of sec. 
11 (b), and applications or affidavits in support of requests 
for fees and expenses by participants. 


Pursuant to section— 


13. 


15A, 


15A. 
15A (b) (4). 


15A (g). 


- 


17. 


10. 


Ai. 


Pursuant to section— 


12 (i). 


5 (a), 5 (b). 


5 (d). 


5, 14. 
2 (a) (3), 
2 (a) (4), 
2 (a) (7) (B), 
2 (a) (8) (B), 
3 (a), 3 (b). 
3 (a), 3 (d). 
13 (a), 13 (b). 


17 (c). 
17 (a). 


13, 14. 
11 (f). 


11 (f). 


11 (e). 
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Public Utility Holding Company Act of 1935—Continued 
PUBLIC MATERIALS—continued 


Description—Continued Pursuant to section— 

Report by an affiliate service company or by a person 13 (e), 13 (f). 
principally engaged in performance of services for public 
utilities proposing to take any step in performance of 
service, construction, or sale of goods. 

Application by registered holding company for approval of 15. 
amount at which to enter investments pursuant to par. 8C 
of Uniform System of Accounts. 

Annual statements claiming exemption for small holding 3 (d). 
company systems. 

Declaration with respect to solicitation of proxies or con- 11 (g), 12 (ce). 
sents regarding reorganization and security transactions 
of registered holding company or subsidiary. 

Annual statement claiming exemption for a holding com- 3 (a) (1), 
pany system which is intrastate or predominantly an 3 (a) (2). 
operating company. 

Applications, declarations, and amendments thereto regard- 6 (b), 7, 


ing sale and acquisition of assets and securities by regis- 9 (a) (2), 
tered holding companies, subsidiaries, and certain persons. 9 (c) (3), 10, 
12 (b), (c), 
(d), (f). 
Certificate of notification for short-term borrowings not 6 (b), 7, 9 (ec) 
requiring Commission approval. (3), 10, 11, 
12 (b), (c), 
(d), (f). 
Notices of intention regarding proposed sales of securities 11, 12 (d), 
and other assets not requiring filing ot application or 12 (f) 
declaration. 
Statements in justification of fees and expenses proposed to 6 (b), 7, 9, 10, 
be paid. 12 : 


Reports to stockholders by registered holding company or 14, 15. 
subsidiary thereof and annual reports submitted by reg- 
istered holding company or subsidiary thereof to a State 
commission covering operations not reported to Federal 
Power Commission. 


Trust Indenture Act of 1939 


PUBLIC MATERIALS 
Description: Pursuani to section— 
Statement of eligibility and qualification of corporations or 305 or 307. 
individuals as trustees. 


Application for qualification of indenture___...........--- 307. 
Appiscation for Cxen non .. « «scannn+nenmennnkinna deme 304 (c), 
304 (d). 
Application re conflict of interest of trustees. .......-.---- 310 (b) (1). 
Indenture: Tenors. — oo in aces coed incense hededseRnenns 313. 
Application relative to affiliations between trustees and 310 (b) (3) or 
underwriters. 310 (b) (6). 


Investment Advisers Act of 1940 


PUBLIC MATERIALS 


Description: 
Application for registration as investment adviser or to 203 (c) or 
amend or supplement such an application. 203 (f), 204. 


Irrevocable appointment of agent for service of process, 211 (a). 
pleadings, and other papers. 

Application by person who does not deem himself to be an 202 (a) (11) 
investment adviser. f). 
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Invesiment Company Act of 1940 


PUBLIC MATERIALS 


Description : 


Notification of registration of investment company -- - -- - 

Registration statement of investment company -- 

Fidelity bond, resolution of board of directors, modifications 
thereto, notice of cancellation or termination of bond for 
officers and employees of investment companies. 

Waiver of indemnification of officers and directors of invest- 
ment companies. 

Application for order determining registrant has ceased to be 
an investment company. 

Periodic reports of investment companies. - - 


Annual, semiannual, and other periodic reports to security 
holders of investment companies. 

Proxy soliciting material_____- - - -- - 

Report of independent auditors e xamining records of invest- 
ment companies. 

Copies of coirt documents, ete- 

Request by company for certific: ite to be issued to Secretar "y 
of Treasu. y pursuant to. 

Applications for exemption and other relief 


Application for exemption of an employee’s security com- 
pany. 

Application for an ineligible person to serve as officer, 
racton, etc., of a registered investment company. 

Request for advisory report of the Commission relating to 
the reorganization of registered investment company. 

Repurchase of its own securities by a closed-end company 

Notice of proposed redemption of outstanding securities of a 
closed-end company. 

Sales literature regarding securities of certain investment 
companies. 

Statement of the Federal Savings and Loan Corporation 
relating to the exemption of certain issuers. 

Statement of security ownership and changes in such own- 
ership filed by officers, directors, and other specified 
insiders of registered closed-end investment companies. 


Reports submitted pursuant to an order of the Commission- 


4Sec. 851 (e) (1) of the Internal Revenue Code of 1954. 


Pursuant to section— 


e LUE gitby: 


8 (a). 

17 (g). 

17 (h), 17-(i). 

8 (f). 

30 (a), 
30 (b) (1). 

30 (b) (2). 

20 (a). 

17 (f). 

33 (b). 

(?), 

2 (a) (Y) 3 (b) 
2), 6 (c), 
(d). 7 (d), 0 
(e), 10 n. 
11 (a), (¢e), 
12 (d) (1), 
(d) (2), 14 
(a), 15 (a), 
16 (a), 17 
(a), (b), (d), 
(e), 18 (1), 22 
(d), 23 (b) 
(5), (ce) (3), 
24 (d), 26 
(a) (2) (C), 
28 (c), 35 (d) 
and others. 

6 (b). 

9 (b). 

25 (b). 

23 (c). 

23 (c). 

24 (b). 

6 (a) (4). 

30 (f). 
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Miscellaneous 
PUBLIC MATERIALS 


Transcripts of proceedings in public hearings including intermediate decisions, 
ees oral argument, motions, briefs, exceptions, and exhibits received in 
evidence. 

Periodic reports filed by the International Bank for Reconstruction and Develop- 
ment (regulation BW, rules 1—4, sec. 15 (a) of the Bretton Woods Agreement Act). 

Documents filed with any clerk of court except such as may be impounded or 
ordered to be kept secret by the court. These include such papers and documents 
as are received by the Commission from the Federal courts relating to the reorgani- 
zations and arrangements of corporations pursuant to chapters X and XI, 
reaper inna of the National Bankruptcy Act. 

Yommission findings, opinions, orders, rulings, and notices issued for public 
release. 

Hearings and comments on oa rules or statements of policy, etc., except 
where the writer requests that his comments not be made public. 

Reports by the Commission to the Congress as a whole. 

Matters of public record may be inspected in the public reference room at the 
principal office of the Commission, and such material on file at regional offices of 
the Commission may be inspected at those offices during regular business hours. 
Copies of matters of public record will be sold to any person upon payment of 20 
cents for the first reproduction of an original page where the reproduction does not 
exceed 9 by 12 inches, 30 cents where it is larger but does not exceed 12 by 18 
inches, and 50 cents where it is larger but does not exceed 18 by 24 inches. Addi- 
tional copies of these pages will be at the rate of 15 cents, 25 cents, and 45 cents 
per page, respectively. In the absence of special circumstances, documents will 
be photocopied at a 25-percent reduction in size. In addition to any copying 
charge a charge of 50 cents will be made for each certification relating to the 
Commission’s records without additional charge for the seal of the Commission, 
which will be affixed in all instances. There will be a minimum charge of 50 cents 
for each order. 

A list of releases for which mailing lists are maintained by the Commission and a 
list of selected Commission publications available for purchase from the Superin- 
tendent of Documents, Government Printing Office, Washington 25, D. C., may 
be obtained by writing to the Securities and Exchange Commission, Branch of 
Records and Services, Washington 25, D. C. 


Nonpublic materials 


Certain materials other than those specified above, which if disclosed might 
adversely affect the public interest, are generally not available to the public and 
are ceeat as nonpublic or confidential. Such documents include, but are not 
limited to— 

Documents, papers, data, or evidence obtained in the course of any non- 
public examination or investigation including statements by witnesses or other 
persons. 

Staff working papers or drafts. 

Transcripts of testimony in any nonpublic hearing or investigation. 

Correspondence, intra-agency and internal memorandums. 

Personnel files and documents relating to internal matters. 

Material classified for purposes of national security. 

Letters or reports to Members of Congress, committees of Congress, and 
other Government agencies or officials unless and until such documents are 
made publie by such recipients. 

Preliminary copies of proxy material. 

Minutes of Commission meetings and deliberations. 

Documents afforded confidential treatment pursuant to schedule A, para- 
graph 30, of the Securities Act of 1933, section 24 (b) of the Securities Ex- 
change Act of 1934, section 22 of the Public Utility Holding Company Act 
of 1935, and section 45 (a) of the Investment Company Act of 1940, and the 
rules and regulations promulgated under these acts. 
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STATE DEPARTMENT 


DEPARTMENT OF STATE, 
Washington, October 13, 1968. 
Hon. THomas C. HEennrné6s, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on 
the Judiciary, United States Senate. 


Dear Mr. Cuareman: In your letter of July 9, 1958, which was 
acknowledged on July 11, 1958, you requested a report on S. 2148, to 
amend section 3 of oan 324 of the act of June 11, 1946 (60 Stat. 
238) to clarify and protect the right of the public to information. 

The Department is sympathetic to the bill’s stated purpose of pro- 
viding adequate information to the public, but fears the bill will result 
in an impairment of the functioning of the Government which will far 
outweigh the benefits it brings to the public. 

The present law exempts from its provisions “any function of the 
United States requiring secrecy in the public interest” and ‘‘any mat- 
ter relating solely to the internal management of an agency.’’ Most 
of the Department’s actions involving the direct conduct of foreign 
relations are now exempt under the first provision and it is presumed 
that they would continue to be exempt under the bill’s provision for 
matters ‘‘required to be kept secret in the protection of the national 
security.”” However, the bill does not exempt matters relatin 
internal mana ement, and, furthermore, has inclusive phrases which 
might bring a large volume of the Department’s activities within the 
provisions of the bill. 

The Department is engaged in a wide variety of activities, including 
the issuance of visas, the issuance of passports, the exchange of per- 
sons for educational and cultural purposes, expenditure of funds for 
foreign technical assistance, personnel security adjudications, internal 
personnel actions, internal fiscal actions, and control of shipment of 
arms, and many others, many of the records of which, under the terms 
of the bill, would have to be published or made easily available to the 
public. This would impose a crushing burden upon the Department’s 
personnel and facilities which would result in either a serious slowing 
down of our service to the public or a very large increase in personnel, 
facilities, and appropriations. It must be remembered that many of 
the Departments activities are carried on in small offices abroad where 
the multiplicity of functions even now presents unusual complexities. 
Compliance with the proposed bill in these offices abroad and the 
communications between the posts abroad and the Department in 
Washington which would be made necessary by the bill would further 
add to the burden. It is doubtful that the public would be better 
served if so great an emphasis of labor were shifted to disclosure of in- 
formation, the bulk of which information is already easily obtainable 
by qualified, interested persons who inquire. 

The Department of State now publishes in the Federal Register all 
of the rules, regulations, and procedures which it believes are of in- 
terest to and affect the public. In addition to this, there are a very 
large number of rules, regulations, and procedures which are con- 
cerned solely with the ‘internal management of the Department and 
the Foreign Service. Publication of the latter might well serve to 
confuse rather than help the public, as well as to cause some slowing 
down of the requisite promulgation within the Department. In view 
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of this, the Department believes that consideration should be given 
to excluding from the proposed legislation rules and regulations which 
relate solely to the internal management of an agency, as is provided 
for in section 3 of the present law. 

In addition to the foregoing general comment, the Department has 
the following comments on the subsections of the bill. 

The Department perceives no objection to the proposed new sub- 
section (a) of section 1002. 

The change in the wording of the exception to the requirements of 
the bill from “national interest”? to “national security” raises the 
possibility that the Department’s activities in the field of foreign 
affairs would not have the broad exception they now enjoy. If this 
doubt were resolved unfavorably, it is believed that subsections (b) 
and (e) contain provisions which might impinge upon the conduct of 
foreign relations and the right of the Executive to withhold informa- 
tion which might adversely affect the conduct of foreign relations. 
For example, subsection (b) would require the filing for publication 
in the Federal Register and the Code of Federal Regulations of, 
among other things, ‘‘all statements of general policy or interpreta- 
tion formulated and adopted.” Although it was probably not so 
intended by the drafters of the bill, the quoted language might be 
construed to include all foreign policy determinations made by the 
Executive. Since the formulation of foreign policy is a flexible matter 
which may change from day to day, it would be impractical even if 
it were appropriate to publish every such formulation in the Federal 
Register and the Code of Federal Regulations. 

The reference in the proposed new subsection (c) to “opinions” is 
of concern to the Department because it raises the question whether 
there would be required to be published opinions of the legal adviser 
of the Department furnished to the Secretary of State or other officers 
of the Department. The language of the present law, “all final opin- 
ions or orders in the adjudication of cases’’ has never been interpreted 
to require the publication of the opinions of the legal adviser of the 
Department. However, the language in the proposed amendment 
appears to be sufficiently broad to cover such opinions, and possibly 
interim determinations, decisions, and orders of other offices of the 
Department, such as the Visa Office, the Passport Office, and the Office 
of Munitions Control. It is recommended that the present. language 
be retained or that the new language be qualified in such a way as 
to make it applicable only to final opinions in the adjudication of 
cases affecting individual rights. 

The proposed new subsection (d) of section 101 would require the 
making available to the public of all records, files, papers, and docu- 
ments submitted to and received by an agency. This section defines 
public records as including “all applications, petitions, pleadings, re- 
quests, claims, communications, reports or other papers, and all rec- 
ords and actions by the agency thereon.” It is true that an exception 
is made when “the agency by published rule finds that withholding is 
required by subsection (f) hereof.”” However, the nature of the papers 
received by the Department of State is such that it would probably 
be necessary to invoke the exception in most cases. Moreover, much 
of the material received by the Department of State relates to the 
conduct of foreign affairs and could not be made public without 
prejudicing the foreign relations of the United States. If this pro- 
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vision is retained, it is believed that the exceptions provided for in 
subsection (f) of section 101 should be broadened to include matters, 
the disclosure of which, would be prejudicial to the conduct of the 
foreign affairs of the United States. 
The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this report. 
Sincerely yours, 
Wiiiram B. Macompser, Jr., 
Assistant Secretary 
(For the Secretary of State). 





TREASURY DEPARTMENT 


[No reply to the chairman’s letter of July 9, 1958, to the Depart- 
ment has been received by the subcommittee.] 


VETERANS’ ADMINISTRATION 


NoveMBER 18, 1958. 
Hon. Tomas C. HenninGs, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Senator Henninos: The following comments are offered in 
response to your request for our views on S. 2148, 85th Congress. 

The bill would amend section 3 of the Administrative Procedure 
Act, relating to public information, to greatly expand the requirement 
of publication in the Federal Register of documents by executive 
agencies. With certain limited exceptions, agencies would be re- 
quired to publish, among other things, organizational descriptions, 
descriptions of public-use forms, all procedural and other rules, and 
all adopted statements of general policy or interpretation. Further, 
all agencies would be required to publish, or otherwise make available 
for public inspection, all orders and opinions, and their records, files, 
communications, reports, and all other official papers. Until pub- 
lished, or made available to the public, such documents could not be 
relied upon or cited by the agency. 

Section 3 of the act presently provides general exceptions to its 
publication requirements of matters in which there is involved— 

(1) any function of the United States requiring secrecy in the public interest or 
(2) any matter relating solely to the internal management of an agency. 

In lieu of this language, the bill would specify as general exceptions 
only those matters which are— 

(1) specifically exempt from disclosure by statute, (2) required to be kept secret 
in the protection of the national security, or (3) of such a nature that disclosure 
would be a clearly unwarranted invasion of personal privacy. 

We understand that the Department of Justice has furnished to 
the Senate Committee on the Judiciary an extensive report on S. 
2148, which includes a statement of existing law and its background, 
a detailed analysis of the bill and its impact, and comments on 
numerous technical aspects. As it appears that such report has been 
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made available to your subcommittee, we shall not attempt to discuss 
in detail all of those areas in this report. 

The Veterans’ Administration subscribes to the stated objectives of 
the bill; namely, to provide adequate and effective information. for 
the public. Our operations are presently conducted under, such a 
policy through the publication of regulations, organizational state- 
ments, station lists, Administrator’s decisions, and other materials. 
From time to time we supplement these with press releases, fact 
sheets, question-and-answer columns, scripts and spot announcements 
for radio and television, all intended to give a clear picture of the 
operations of the agency, the benefits available through it, and where 
and how veterans and their dependents may establish entitlement for 
those benefits. 

The major portion of Veterans’ Administration records—those con- 
cerning claims for benefits administered by this agency—would be 
excepted from the requirements of the bill in that they are specifically 
exempt from disclosure by statute. Section 1201 of the Veterans’ 
Benefits Act of 1957 (71 Stat. 126; 38 U.S.C. 3201) provides that 
all files, records, reports, and other papers and documents pertaining 
to any claim under any of the laws administered by the Veterans’ 
Administration shall be confidential and privileged. Disclosure 
thereof may be made only in certain designated circumstances. 
(Public Law 85-857, approved September 2, 1958, enacts title 38, 
United States Code, into positive law, effective January 1, 1959, and 
reenacts this provision as sec. 3301.) 

The mentioned claims records, as well as much of the material 
contained in agency personnel files, would also involve information 
the disclosure of which “would be a clearly unwarranted invasion of 
personal privacy,” a further exception under the bill. 

The bill would strike from the present publication requirement of 
the law the exception of matters “relating solely to the internal man- 
agement of an agency.’”’ Although this change and certain others 
are apparently intended to curb what is claimed to be excessive secrecy 
in some areas of the executive branch, we have serious doubts as to 
its necessity or desirability, insofar as this agency is concerned. 
Subsection (b) of the proposed amendment would appear to require 
publication of all manuals and other issues setting forth our adjudica- 
tive procedures and administrative functions. Obviously this would 
result in many problems of administration and increased costs. Such 
issues are readily available to service and welfare organizations which, 
in connection with their functions of representing veteran claimants, 
are the principal users outside the Veterans’ Administration. What 
benefit, if any, would accrue to individual claimants or to the general 
public through the publication of such details of internal procedures 
in the Federal Register is not apparent. 

One of the existing provisions of section 3 of the act requires that 
matters of official record shall be made available to “persons properly 
and directly concerned except information held confidential for good 
cause found.” In leu of this provision the bill would require that 
‘public records’”’ be made available to the public and would define 
such term as including, but not limited to, “all applications, petitions, 
pleadings, requests, claims, communications, reports, or other papers 
* * *” Although many of such records in the Veterans’ Administra- 
tion would be exempt from disclosure by reason of the specific statute 
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mentioned above, this sweeping definition would appear to encompass 
all matters of record pertaining to internal administration of the agency. 
We believe that random public inspection of such matters would serve 
no useful purpose and would impede proper and efficient adminis- 
trative operations. 

Subsection (c) of the amendment would require that all orders and 
opinions be promptly filed or otherwise made available to the public 
and that until such action they would be ineffective. Subsection (e) 
is somewhat repetitive in this respect, providing that no rule, order, 
opinion, or public record shall be relied upon or cited by any agency 
against any person unless it is duly published or made available under 
the section. 

In the Veterans’ Administration we feel that our business is people, 
our product is service. Accordingly, we believe in and follow the 
principle that the public is entitled to adequate and effective infor- 
mation about how we carry on that business and the procedures for 
producing the product. ‘Toward that end, we have no objection to 
reasonable and constructive statutory provisions on the subject. 
However, we believe that the sweeping requirements proposed by 
S. 2148, involving unnecessary administrative complexities and 
greatly increased costs, would seriously impede the orderly transaction 
of Government business and would not in the long run serve the best 
interests of that same public for whom the bill is concerned. For 
these reasons, the Veterans’ Administration is opposed to the enact- 
ment of S. 2148. 

Advice has been received from the Bureau of the Budget that there 
would be no objection to the submission of this report to the committee. 

Sincerely yours, 
SumMNER G. WuHirTIER, 
Administrator. 
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LETTER TO OFFICERS OF STATE AND LOCAL PRESS 
ASSOCIATIONS 


Unirep Srates SENATE, 
CoMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RicGuHTs, 
November 7, 1958. 

Dear : On November 18 and 19, 1958, the Senate Sub- 
committee on Constitutional Rights plans to hold public hearings on 
S. 2148, the Hennings freedom of information bill now pending before 
the subcommittee. 

This bill, as you probably know, would amend the public infor- 
mation section of the Administrative Procedure Act (sec. 1002 of 
title 5 of the United States Code) to prevent further misuse of this 
section by executive departments and agencies in withholding infor- 
mation from the public. 

In view of the great interest you and your organization have 
expressed in the subject of freedom of information, Senator Hennings, 
the subcommittee chairman, has requested me to invite you to submit 
a statement for the record giving your views on his bill. Your state- 
ment should be a valuable and interesting contribution to the record. 

For your information, I am enclosing a copy of S. 2148, together 
with an explanatory statement by Senator Hennings describing its 
purpose and provisions. 

With best wishes, I am, 

Sincerely yours, 





CuHarutes H. StayMan, Jr., 
Chief Counsel and Staff Director. 


(51) 
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VIEWS ON S. 2148 SUBMITTED BY STATE, REGIONAL, AND 
LOCAL PRESS ASSOCIATIONS 


THE GREATER LOS ANGELES PRESS CLUB 


Los AnGetxEs, Cauir., November 13, 1958 
Mr. Cuarues H. Suayman, Jr., 
Chief Counsel and Staff Director, 
Senate Subcommittee on Constitutional Rights, 
Washington, D. C 
Dear Mr. Starman: The right of the people to know is basic to 
the welfare of a democracy. It should not be restricted to whims of 
interpretation by various officials who apparently have taken ad- 
vantage of section 1002, title 5, United States Code, in order to 
manipulate its broad generalities into applications for which it was 
never intended. 
In my opinion, Senator Hennings’ bill, S. 2148, will go a considerable 
way toward correcting abuses of authority that now exist. 
Sincerely yours, 
HumPHREY OWEN, 
President, Greater Los Angeles Press Club. 





CONNECTICUT DAILY NEWSPAPER ASSOCIATION 


Toe Meripen Recorp Co., 
Meriden, Conn., November 11, 1958. 
Cuar.es H. StayMan, Jr., 
Chief, Counsel and Staff t Disa, Committee on the Judiciary, 
Subcommittee on Constitutional Rights, United States Senate 
Office Building, Washington, D.C. 

Dear Mr. Starman: Connecticut newspapermen are very much 
interested in S. 2148, the Hennings freedom of information bill. 

As former president of the Connecticut Daily Newspapers Associa- 
tion (formerly Associated Dailies of Connecticut) oul as the former 
chairman of the Connecticut Council on Freedom of Information, I 
heartily endorse this bill as a step in the right direction. 

However, a formal statement from the Connecticut Daily News- 
papers Association should come from its new president who succeeded 
me in March 1958, Mr. Barnard L. Colby, of the New London Day. 
I have forwarded your letter and material to him and I am confident 
that you will hear from him shortly. 

Cordially yours, 
Carter H. Waites, 
General Manager. 
(52) 
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Connecticut DAity Newsparers ASsociaTIon, 
JARE OF New Lonpon Day, 
New London, Conn., November 12, 1958. 
Mr. CHaruLes H. SnayMAN) dri, 
Chief Counsel and Staff Director,..Committee on .the Judiciary; 
Subcommittee on Constitutional, Rights, United States Senate 
Office Building, Washington, D.C. 

Dear Mr. StayMan: Your letter of November 7 to Mr. Carter 
H. White of the Meriden Record-Journal has been referred to me. 

At the last meeting of the Connecticut Daily Newspapers Associa- 
tion on October 29 the membership voted unanimously that a reso-+ 
lution be drafted and sent to your committee expressing our full sup- 
port of the Hennings freedom of information bill. 

The secretary is preparing the resolution and I expect to be able 
to mail you a copy early next week. 

All daily newspapers in Connecticut are members of the CDNA. 
We applaud and endorse all such efforts to give the people’s business 
back to the people. 

With enthusiastic wishes for your success. 

Most cordially, 
Barnarp L. Cosy, 
President. 


Connecticut Dainty Newsparers ASSOCIATION, 
Torrington, Conn., November 20, 1958. 
Senator THomas H. HENNINGs, Jr., 
Senate Office Building, Washington, D. C. 


Dear Sir: The enclosed resolution has been adopted by the 
Connecticut Daily Newspapers Association, and is forwarded for your 
information and guidance. 

Very truly yours, 
Watrer G. GissELBRECcHT, Secretary. 


The resolution follows: 
RESOLUTION 


Whereas the Connecticut Daily Newspapers Association, composed of all of 
the 25 daily newspapers in the State of Connecticut, shares with all of the other 
eee in the United States, a common interest in freedom of information, 
an 

Whereas Thomas C. Hennings, Jr., United States Senator, has introduced in the 
United States Senate a bill to amend the Administrative Procedure Act (sec. 1002 
of title 5 of the United States Code) with the purpose of insuring that the public 
information section of that act shall not be used as basic authority for suppressing 
nonsecret information about Government operations, and 

Whereas the newspapers of Connecticut believe that all information about 
Government operations that has no connection with requirements of national 
security, military operations or justified personal privacy should be made readily 
available to the press, and through the press to the citizens of the United States: 
Now, therefore, be it 

Resolved, That the Connecticut Daily Newspapers Association, in session at 
Cheshire, Conn., October 29, 1958, heartily endorses the efforts of Senator Thomas 
C. Hennings, Jr., in his efforts to amend the Administrative Procedure Act, and 
calls upon all Members of Congress to support him in his efforts to eliminate 
another means of suppressing information that rightly should be shared with all of 
the citizens of the United States. 
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FLORIDA DAILY NEWSPAPER ASSOCIATION 


GatnesviLE, Fuia., November 12, 1958. 
Re S. 2148, the Hennings freedom of information bill. 


Mr. Cuaruss H. Stayman, Jr., 

Chief Counsel and Staff Director, Subcommittee on Constitutional 
Rights, Committee on the Judiciary, United States Senate, 
Washington, D. C. 

Dear Mr. StayMan: Florida newspaper publishers, like their 
colleagues throughout the United States, are gravely concerned over 
the tendency of many Government officials to view their offices as 
private business, unconnected with the public for whom they work. 

As Government expands, especially at the Federal level, it becomes 
impossible for newsmen to cover their departmental beats without 
the full trust and confidence of departmental employees. Unless he 
has access to all pertinent records, the reporter cannot fulfill his most 
vital function—that of auditing Government on behalf of the people. 

Should this method of independent auditing, established by the 
free and private press of this country, ever break down, then the right 
to know will become a mockery. 

The fight for access to all the news is one in which newspaper 
publishers are constantly engaged. To find enlightened legislators 
alined with them is indeed gratifying and encouraging. Too often the 
average citizen finds that the only finger pointing to restriction of 
news comes from the press itself. Consequently, it is hard to blame 
him if he fails to become unduly alarmed over this threat to his con- 
stitutional right. 

A study of the Hennings freedom of information bill now pending 
before your subcommittee indicates that, if passed, it should do much 
to assure newspaper publishers that their reporters will be unfettered 
in their search for ‘‘adequate and effective information for the public.” 
Its passage should prove a big step toward the resumption of full 
partnership between Government and the people through complete 
access to the news at all Government levels. 

Sincerely yours, 
MorGcan WELCH, 
President, Florida Daily Newspaper Association. 





LOUISIANA DAILY NEWSPAPER PUBLISHERS 
ASSOCIATION 


Tue Bastrop Dairy ENTERPRISE, 
Bastrop, La., November 17, 1958. 
Mr. Caries H. Stayman, Jr., 
Chief Counsel and Staff Director, Subcommittee on Constitutional 
Rights, United States Senate, Washington, D. C. 

Dear Srr: The Louisiana Daily Newspaper Publishers Association 
is in full approval of S. 2148, the Hennings freedom of information 
bill now pending before the subcommittee. We believe the bill would 
prevent further misuse of section 1002 of title 5 of the United States 
Code by executive departments and agencies in withholding informa- 
tion from the public. 
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Our group of publishers have been contacted and are 100 percent 
behind the bill and urge its passage. 
Yours sincerely, 
NatuHan Bourton, 
President, Louisiana Daily Newspaper Publishers Association. 





MAINE DAILY NEWSPAPER PUBLISHERS ASSOCIATION 


Press Heratp-Evenine EXpRsss, 
Guy GaNnNetT PuBLIsHING Co., 
Portland, Maine, November 10, 1968. 
Hon. Tuomas C. HENNINGs, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate, 
Washington, D. C. 

Dear SENATOR Henninos: As president of the Maine Daily News- 
paper Publishers Association I have been directed to submit the views 
of Maine newspapers concerning current efforts to further the cause 
of freedom of information on the Federal Government level. It is 
our wish that this statement be accepted for the record at the hearin 
on S. 2148, the Hennings freedom of information bill, later this mont 

Since men first banded together in the earliest primitive society the 
individual has faced loss of liberty as the price of collective gains. 
Through the centuries man’s battle for freedom has raged, now a lost 
cause, now edging toward triumph. 

This fierce struggle continues. In much of today’s world it is an 
uneven struggle. Despotism, cloaked as communism, as nationalism, 
or whatever, pins millions of men down, as ignorant as animals of 
their fate, and with no more liberty to shape it. These moderns 
possess few more freedoms than the serfs and slaves of a dark past 
from which it was thought civilization had safely emerged. 

Others in the world today thrive in the healthy climate of liberty 
won so tediously. But even they, if they but knew it, hourly risk 
destruction. The political, social, religious and legal liberties that 
were wrested from oppressors are not necessarily permanent. On all 
sides there are those who would chip away here and slice off there 
and in the end topple the freedoms which separate us as individuals 
from the masses. 

The endless struggle to be free of oppression, to be our own masters, 
has given the fortunate freedom from physical abuse, the right to 
trial by jury and to confront an accuser, the right to privacy, the 
right to worship freely, the right to be governed only with consent, 
the right to speak and write without interference. 

We are especially concerned here with the right-to-consent govern- 
ment. This, of course, is the essence of our democracy. Government 
without consent is oppression. Government with consent is freedom. 
Government without consent demands nothing of the governed save 
strict obedience. Government with consent requires much, much 
more. For one thing it needs communion between governing and 
governed. ‘The one is not aloof on a pedestal, the other groveling in 
the dust. Under government with consent, there is no distinction 
between the two; they are one and the same. 
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This being the ease, an essential to sound government with consent 
is full knowledge of the affairs of the government on the part of those 
whose government it is. ‘Those who rule themselves must know what 
they are doing as fully as those who rule without consent. 

But how can they know? . In today’s mammoth, complex social 
and political and economic society can the individual American have 
full knowledge of his Government? How? 

There is but one answer. There must be a free flow of information 
from those the free American permits to serve him in government to 
the citizen. Anything less means an uninformed citizen; uninformed 
citizens can mean the end of government with consent, substitution 
therefor of government without consent by those who impose as they 
will their own philosophy and procedures upon the governed, as was 
the tragic custom universally not so many decades ago. 

In our Government today are many who block the flow of informa- 
tion to the people. If given free rein they would dam the flow even 
more, ‘They excuse this dangerous tampering with human freedom 
to their own satisfaction. They have no concept, if we are charitable, 
of the potential catastrophe they invite. For them the exigency of 
the moment, their personal interests, their shallow devotion to con- 
venience, party, faction or self, are reason enough to assault the very 
foundations of liberty. And, Lord help them, they fail to see their 
affinity to history’s worst foes of liberty, the Hitlers of every era 
whose very first act is always to deprive the people of information. 

Fortunately, there are those aware of the danger today and eager 
to do something about it. As a result much has been accomplished 
in the way of protecting the right of the American people to know 
about their Government. The fight in behalf of the public right to 
know is being carried on relentlessly. 

As part of this battle you have presented your bill, S. 2148, which 
seeks to curtail citation of section 1002 of title 5, United States Code, 
as authority for withholding information about public affairs. 

The Maine press sincerely endorses this bill and respectfully urges 
the Subcommittee on Constitutional Rights to assist. in the effort to 
protect freedom of information by receiving it favorably. It is un- 
thinkable that servants of the people should fall back upon a statute 
that was founded on the notion that administrative procedures are 

ublic property as authority for denying information. But it would 
ar even more unacceptable that any friend of democracy would sit 
idly by and allow it to continue. 
Sincerely yours, 
Rosert B. Beira, 
President, Maine Daily Newspaper Publishers Association. 





MINNESOTA EDITORIAL ASSOCIATION 


Minneapouis, Minn., November 17, 1958. 


Mr. Cuarutes H. SLaAYMAN, Jr., 
Chief Counsel and Staff Director, Committee on the Judiciary, 
Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 
Dear Mr. Starman: In reply to yours of the 7th regarding the 
public hearings on S. 2148, the Hennings freedom of information bill, 
the Minnesota Editorial Association which consists of some 450 
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newspapers, has conducted a stanch program for freedom of informa- 
tion which has been staged largely on the local level. However, I 
feel this is just as important on the national level and I feel that 
Senator Hennings’ bill merits every consideration and that its passage 
is surely logical. Right of the people to know, I feel, is all-important. 

Understand this is my opinion and not that of my organization. 
I am sure a report of the Hennings bill will be made at our national 
and State conventions this year. 

Very truly yours, 
Wes Meyer, President, 


THE NEW ENGLAND SOCIETY OF NEWSPAPER EDITORS 


NOvEMBER 12, 1958. 
Cuarues H,. Starman, Jr., Esq., 
Chief Counsel and Staff Director, Committee on the Judiciary, 
Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 


Dear Mr. Starman: The efforts to clarify procedures on public 
information through the Hennings freedom-of-information bill are a 
logical step in the important area of maintaining access to pertinent 
data for the people of the United States, who may only act responsibly 
and responsively in the exercise of their consent to be governed if the 
decisions of Government and its agencies are made available to them. 

It is for this vital reason that the New England Society of News- 
paper Editors expresses its studied support of this measure, S. 2148. 
We have previously supported the successful undertaking to clarify 
the so-called housekeeping statute of the administrative agencies of 
the Federal Government and believe the Hennings bill is the logical 
next step along a path which can only lead to a more effective and 
aware American citizenry. 

Very truly yours, 
Davipv Brickman, President. 


PUBLISHERS BUREAU OF NEW JERSEY, INC. 


Newark, N. J., November 14, 1958. 
Mr. CuHarutes H. Starman, Jr., 
Chief Counsel and Staff Director, Subcommittee on Constitutional 
Rights, United States Senate, Washington, D. C. 

Dear Mr. StayMan: Thank you for your letter of November 7, 
1958, inviting comment on S, 2148. 

The daily newspapers of New Jersey, represented by the Publishers’ 
Bureau, have consistently fought for access to public information on 
local, State, and national levels. 

Freedom of the press guaranteed by article 1 of the Bill of Rights 
is an extension of the rights of the individual. Here, we are assured 
of free worship, free speech, the right to assemble and petition and, 
through a free press, the right to know. Thus, press freedom is not 
a privilege to a class but rather a guaranty of the individual’s right 
to be informed. 
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Censors’ war against the free press has never known a truce. Mod- 
ern dictators could not have captured the minds of their followers if 
they had not first destroyed access to information. Dictator Peron’s 
eventual downfall can be credited largely to the courageous stand of 
La Prensa in opposing censorship and publishing all available facts. 

The struggle of American newspaper publishers and editors to 
preserve the public right to know, sometimes even against public 
opinion, has been unremitting since 1735 when Andrew Hamilton 
successfully defended the right of John Peter Zenger to publish the 
truth. Access to public information has frequently been an area of 
dispute between newspapers and Government agencies. National 
security is the rug under which information is hidden and denied to 
the public. But security is not the issue as was dramatically demon- 
strated by the unchallenged success of voluntary censorship practiced 
by American newspapers during World War II. 

Instances where this country’s newspapers have violated off-the- 
record confidences or release dates are rare. 

Difficulties in obtaining information from some Federal Govern- 
ment agencies are shockingly described by Joseph and Stewart Alsop 
in a current Saturday Evening Post article. 

Three following comments by these able and respected reporters 
are compelling arguments in favor of legislation proposed in S. 2148. 

“American public opinion is visibly beginning to suffer from an 
anemia of essential information, which in turn is having a profound 
and insidious effect on the whole process of government in these 
United States.” 

“Tell the people the truth about their situation, and the people 
will respond to any challenge the truth offers. That is the funda- 
mental rule of a democratic society. If you do not believe it, you 
do not believe in democracy.” 

“Tn our opinion, the real disloyalty to the American people and the 
democratic process is committed by those officials who, in both the 
Truman and Eisenhower administrations, have consistently denied 
the people the facts essential to an understanding of their real 
national situation.” 

We favor S. 2148 as a clarification of section 1002 of title 5 of the 
United States Code, which, we agree, was never intended to authorize 
limitations on the availability of information which the people are 
entitled to have through their newspapers. 

Very truly yours, 
Davipv J. Winkworth, 
Manager. 


NEW YORK STATE SOCIETY OF NEWSPAPER EDITORS 


Syracuse, N. Y., November 13, 1958. 
Cuarues H. Starman, Jr., Esq., 

Chief Counsel and Staff Director, United States Senate Com- 
mittee on the Judiciary, Subcommittee on Constitutional Rights, 
Washington, D. C. 

Dear Mr. Starman: Mr. Thomas J. Berrigan of the Niagara 
Falls Gazette, whose year’s tenure as president of the New York 
State Society of Newspaper Editors termivated in June, has forwarded 
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to me your letter relative to the forthcoming hearings on S, 2148, 
the Hennings freedom-of-information bill. 

It has been the society’s misfortune to have lost within the month 
its most competent spokesman on the subject of the public’s right to 
know through the untimely death of Benjamin H. Carroll of ite 
Plains, chairman of the society’s right-to-know committee. 

His would have been a searching and authoritative opinion on the 
Hennings bill now before you which I cannot hope to approach. 

I can state for the New York State Society of Newspaper Editors, 
however, that it supports unequivocally any and all legislative action 
which will define more definitely and with greater clarity the directive 
to Government at all levels to open its acts and its records to all the 
public at all times. The society has become increasingly aware that, 
as Government becomes more complex, the obligation devolves upon 
newspapers and other mass mediums of communication to search and 
to sift with unending attention and care so that they may give to the 
public an immediate and comprehensive account of Government in 
action and Government action, a service which the public cannot 
otherwise acquire and which it cannot get for itself. 

In order to render this obligatory service, newspapers must have 
free and immediate access to Government record without hobbling 
and hamstringing secrecy devices ill-advised officials and bureaus and 

‘agencies sometimes seek to enforce. The subterfuges evident in the 
deliberate misinterpretations put upon wording in the Administrative 
Procedure Act, which the Hennings freedom-of-information bill seeks 
to correct and strengthen, are typical of tactics newspapers have 
found most distasteful and unpleasant as they have occasionally been 
halted in their effort to serve the public. 

I feel it is most desirable, moreover, so to amend the Administrative 
Procedure Act that the phraseology which evasive officials have twisted 
to serve their own, rather than the public, ends is completely elimi- 
nated. Absence of qualifying words or phrases, so often abused 
deliberately, is most desirable although not always possible. 

I feel sure I speak for all members of the New York State Society 
in expressing the hope that the legislation proposed by Senator Hen- 
nings is enacted by the Congress. 

As to the mechanics and technicalities of the proposed degislation, 
I do not feel qualified to speak and I am, therefore, asking the society 
counsel, Charles J. Hardy, Jr., Esq., of Hardy, Rawlings, Barker & 
Peal, New York City, to give you his comment along with such views 
as he may have as to the intent of the proposal. 

The society is most grateful to you and to Senator Hennings for 
your invitation to offer comment. I regret that I cannot speak with 
the knowledge and background on the subject that was the late Ben 
Carroll’s. I can hope that I have been helpful. s 

Very truly yours, 
Norman R. Baker, 
President, New York State Society of Newspaper Editors. 
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Harpy, Prat, Barker & RawLines, 
New York, N. Y., November 17, 1958. 


Re Senate bill 2148, Hennings freedom of information bill. 


Cuarues H. Starman, Jr., Esq., 

Chief Counsel and Staff Director, United States Senate Com- 
mittee on the Judiciary, Subcommittee on Constitutional Rights, 
Washington, D. C. 

Dear Mr, StayMAn: I refer to the letter of Mr. Norman R. Baker, 
president of the New York State Society of Newspaper Editors, dated 
November 13, 1958, in which he replied to your letter request for the 
society’s comments on the above-mentioned bill. As indicated in his 
letter, he has asked me to forward to you my comments as to the 
intent of the bill. 

Your attention is respectfully drawn to subdivision (f) (3), which 
includes, as an exception to the application of this bill the subject 
matter: “of such a nature that disclosure would be a clearly unwar- 
ranted invasion of personal privacy.’’ It appears to me that this 
provision might well be the loophole resulting in further misuse of 
this section by executive departments and agencies in withholding 
information from the public. Specifically, I wonder whether you 
might not be able to identify the person whose privacy the bill is 
intended to protect. Is it meant to include the officials in the execu- 
tive departments and agencies? Or is the intent of this bill to protect 
the public exclusively? 

Since the society’s comments, as well as my own, relate to the 
intent of this bill only, I make no comments as to the relationship 
of the amended section as respects the remaining sections of chapter 
324 of the act of June 11, 1946 (60 Stat. 238). 

Again, the society is most grateful to you and to Senator Hennings 
for your invitation to offer these comments. 

Very truly yours, 
Cuarues J. Harpy, Jr. 


OHIO NEWSPAPER ASSOCIATION 


CLEVELAND PLAIN DEALER, 
Cleveland, Ohio, November 18, 1958. 
Mr. CHarues H. Starman, Jr., ; 
Chief Counsel and Staff Director, Committee on the Judiciary, 
Subcommittee on Constitutional Rights, United States Senate, 
Washington, D. C. 

Dear Mr. Starman: As chairman of the freedom of information 
committee of the Ohio Newspaper Association, I am happy to answer 
your letter of November 7 addressed to G. Gordon Strong, who is the 
former president of the association. 

The Ohio Newspaper Association is glad to endorse and urge the 
passage of S. 2148, the Hennings freedom of information bill now 
pending before the subcommittee. We are thoroughly in favor of its 
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purposes, and hope that its passage will be speedy. There is no ques- 
tion at all that a great deal further in the way of legislation needs to 
be done to loosen up information which officers of the Federal Govern- 
ment have failed to furnish the public. I do not see how any justifica- 
tion can be made for secrecy of public records except in matters 
involving military security. 

If there is anything further we can do to speed the passage of such a 
bill, we will be glad to cooperate. 

Yours sincerely, 
Poitier W. Porter, 
Sunday and Feature Editor. 


THE TEXAS DAILY NEWSPAPER ASSOCIATION 


Tue ABILENE ReporterR-NeEws, 
Abilene, Tex., November 13, 1958. 
Mr. Cuarues H. Starman, Jr., 

Chief Counsel and Staff Director, Subcommittee on Constitutional 
Rights, Committee on the Judiciary, United States Senate, 
Washington, D. C. 

Dear Stir: The Texas Daily Newspaper Association has referred 
your letter of November 7 to me for reply. 

The TDNA has for some time been concerned with the growing 
trend of secrecy in government on every level from the single com- 
munity to the National Capitol. 

With other statewide press associations of Texas, the TDNA is 
preparing a legislative program to submit to the legislature in its 
session next January dealing with several problems in the field of 
public information. Specifically, one bill would guarantee that all 
public records in Texas be, in faet, public. 

The TDNA is happy to lend every encouragement to the efforts 
of Senator Thomas C. Hennings, Jr., and his colleagues to amend 
the public information section of the Administrative Procedure Act 
(5 U.S. C. 1002). 

As has so often been stated by many men concerned with our 
basic freedoms, the strength of our Nation rests largely on an in- 
formed people. This does not mean, of course, a people informed 
only on those things which reflect favorably upon officials of govern- 
ment sitting in a position of censorship on records and facts. 

Senator Hennings’ proposed amendment spells out specifically the 
intent that records and actions of executive agencies of the govern- 
ment shall be kept public. At the same time it provides adequate 
safeguards in subsection (f) entitled ‘‘Exceptions,’’ to insure that 
national security and personal privacy shall not be violated. 

We who are affiliated with the TDNA earnestly urge the adoption 
of Senator Hennings’ amendment in its present form. 

Sincerely, 
Ep N. WisHcCAMPER, 
Chairman, Joint Legislative Committee. 
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ALLIED DAILY NEWSPAPERS OF WASHINGTON 


NOvEMBER 21, 1958. 
Mr. Cuarues H. SitayMan, Jr., 
Chief Counsel and Staff Director, Subcommittee on Constitutional 
Rights, Committee on the Judiciary, United States Senate, 
Senate Office Building, Washington, D. C. 


Dear Mr. Starman: Pursuant to the invitation which you ex- 
tended to us through John Edinger, president of our organization, we 
are herewith submitting a statement on the Hennings freedom of 
information bill (S. 2148) for incorporation into the hearing record. 

We had hoped to have this statement in your hands by November 
18 while the hearings were actively in progress but we assume that in 
this case the committee will follow the rather common practice of 
permitting statements to be entered into the record after the formal 
hearing has been closed. 

We appreciate the thoughtfulness of your invitation. 

Yours sincerely, 
Lew SELVIDGE. 


STATEMENT OF ALLIED Dairy Newsparrrs OF WASHINGTON BrErore 
SUBCOMMITTEE ON CoNSTITUTIONAL Riguts, SENATE COMMITTEE 
ON THE JUDICIARY 


Mr. Chairman, members of the committee, the Allied Daily News- 
papers of Washington is a trade association composed of 21 daily 
newspapers in the State of Washington. Its membership publishes 
more than 98 percent of the State’s daily newspaper circulation. This 
statement is presented in the name of the association on its own behalf 
and on behalf of each of its several members. 

The purpose of the statement is to endorse S. 2148 now pending 
before your committee and to respectfully petition its enactment. 

Senator Hennings, in his recorded statement on S. 2148, has ably 
summarized for all of us the invasions which governmental secrecy 
have made upon our fundamental liberties. This invasion, if left 
unchecked, threatens to penetrate deeper and deeper into our personal 
freedoms. 

In the history of all nations that have moved toward the exercise 
of despotic powers, governmental secrecy has been the forerunner and 
the controlling instrument of tyranny. In those nations in which 
man’s basic freedoms have been fully preserved, the free flow of 
intelligence concerning government operations and the conduct of 
government in the full public view have been the prevailing defense. 

We do not suggest that our Government has consciously moved 
toward the restriction or deprivation of any of our fundamental 
freedoms. But, where secrecy is permitted to exist, there also is the 
soil in which tyranny flourishes. Where a known and avoidable 
danger exists, only a foolish man will subject himself to needless 
jeopardy. 

We recognize that our country is faced by conditions which com- 
mand the safeholding of certain information and actions which, if 
openly and notoriously known, would endanger our national existence. 
In the presence of this compelling reason, we accept that degree of 
surrender of our rights which is probably necessary to our national 
security. 
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We can justify this surrender, however, only when the determina- 
tion of our peril is made by persons most responsible to us as our 
direct representatives, the President of the United States and the 
Members of Congress. It is our view that no information shall be 
withheld by any branch of government except by them or through 
their authority. We are further convinced that even with these safe- 
guards secrecy in government is not without danger. 

Because we believe enactment of S. 2148 will provide a major 
defense against the extension of secrecy in government, willful or 
unintended, we petition your approval of this measure. 

Respectfully submitted. 


Allied Daily Newspapers of Washington: Aberdeen World, 
Bellingham Herald, Bremerton Sun, Centralia-Che- 
halis Chronicle, Ellensburg Record, Everett Herald, 
Longview News, Moses Lake Columbia Basin Herald, 
Mount Vernon Skagit Valley Herald, Olympia Daily 
Olympian, Port Angeles News, Seattle Post-Intelli- 
gencer, Seattle Times, Spokane Spokesman-Review & — 
Chronicle, Tacoma News Tribune, Tri-City Herald 
(Kennewick), Vancouver Columbian, Walla Walla 
Union-Bulletin, Wenatchee World, Yakima Daily 
Republic, Yakima Morning Herald. 





WISCONSIN DAILY NEWSPAPER LEAGUE 


Racine, Wis., December 11, 1958. 
Senator THomas C, HenniNGs, Jr., 
Chairman, Subcommittee on Constitutional Rights, of 
Committee on Judiciary, Senate Office Building, 
Washington, D. C. 

Dear Senator Henninas: Secrecy has become incorporated into 
the operation of many departments of Federal Government, and is 
now practiced to such a degree that it constitutes in many cases 
needless hiding of information our citizens have a right to possess. 

Cases proving this are numerous, varied and well documented. 

The work of the Hennings Subcommittee on Constitutional Rights 
is receiving deserved recognition, as is that of a similar House sub- 
committee under the able chairmanship of Representative John Moss. 
United States citizens owe you a vote of thanks for your efforts to 
open governmental operations to the people whom government serves. 

Your efforts have met with much success, but more remains to be 
done. 

You will be interested to know that the Wisconsin Daily Newspaper 
League will sponsor legislation in the forthcoming session of the 
Wisconsin Legislature which would have the effect of assuring open 
meetings of governmental bodies in our State. 

Through the hearings conducted by your Senate subcommittee and 
through the legislation advanced by the subcommittee, you will 
protect the people’s right to know, raise the level of public enlighten- 
ment and reinforce the principles of our Republic from coast to coast. 

Sincerely, 
WiiuiamM HurrMan, Jr., 
President, Wisconsin Daily Newspaper League. 
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ASSOCIATIONS, PRINTED IN “FREEDOM OF INFORMA- 
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VIEWS ON S. 2148 SUBMITTED BY NATIONAL ORGANIZA- 
TIONS AND PRESS ASSOCIATIONS 


SIGMA DELTA CHI 


ReEsoLuTION ADOPTED BY THE 49TH ANNIVERSARY CONVENTION OF 
Sieéma Detta Cur, PROFESSIONAL JOURNALISTIC FRATERNITY, 
San Diego, Carir., NovemMBer 22, 1958 


Whereas the investigations, hearings, and studies of the Senate 
Subcommittee on Constitutional Rights and the House Subcommit- 
tee on Government Information during the last 3 years disclosed 
wide abuse by the Federal executive bureaucracy of the Adminis- 
trative Procedure Act (5 U.S. C. 1002), which originally was adopted 
in 1946 to prevent the imposition of bureaucratic secrecy on the 
administrative actions of the Federal Government; and 

Whereas this wide abuse, through loose interpretations of such 
qualifying phrases in the act as “in the public interest,” or ‘for good 
cause found,” or relating to “internal management,” constitutes 
abridgement of the American people’s inherent right to know and 
a fears to the free flow of information of Federal Government; 
anc 

Whereas supporters of freedom and democracy abroad look to the 
United States for encouragement in nurturing the democratic process, 
of which freedom of information is the lifeblood: Now, therefore be it 

Resolved, That Sigma Delta Chi, the professional journalistic fra- 
ternity, endorses and supports Senate bill S. 2148, introduced b 
Senator Thomas C. Hennings, of Missouri (and any successor bi 
for the same purpose), and House bill 7174, introduced by Repre- 
sentative John E. Moss, of California (and any successor bill for the 
same purpose), which amend the Administrative Procedure Act (5 
U.S. C. 1002) by defining the restrictions of “national security” and 
“personal privacy” on the flow of information of Federal Govern- 
ment and by spelling out that documents, applications, petitions, 
pleadings, requests, claims, communications, reports and all other 
papers as well as every individual vote and official act of the various 
Federal agencies are made available to the public; and be it further 

Resolved, That Sigma Delta Chi endorses and supports the free 
flow of information between governmental agencies and the public in 
other nations of the world as well. 
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ALABAMA 


Editors and publishers: H. M. Ayers, publisher, the Anniston Star, Annis- 
$OD, BiB. oon wcncccmcabcevccadabugennensleeneeldae ena 
Political scientists: Robert B. Highsaw, professor of political science, 
director of bureau of public administration, College of Arts and Sciences, 
Univerticy 06 AIBDADIR 6 00h <nné ee neni acamsdlic eae aah 


CALIFORNIA 


Editors and publishers: Eugene F. Williams, editor, Evening Tribune, San 
Died. Call 20>. bee cae se sc eh See Sa aes 
Political scientists: Peter H. Odegard, department of political science, 
Un VGrncy OF CONN oak cil he, cia Sich tS 9 Hi ectughe ashi dae 
Associations: California Newspaper Publishers Association, Inc., Eugene 
. pashon, immediate past president «oni oo ~~ sccccncaveeescsceens 


CONNECTICUT 


Political scientists: James W. Fesler, professor of government, department 
of political science, Yale University....-....-..........--.-..----.- 
Associations: Connecticut Editorial Association, John H. Gleason, execu- 
tive secretary 


FLORIDA 


Editors and publishers: V. M. Newton, Jr., managing editor, Tampa 
Morning: Tribune, TAMA, Flas: piiinicsivetiséb aslicaadoiiduies aneduiabh tale 
Heads of journalism schools: Laurence R. Campbell, dean, School of 
Journalism, Florida State University.--- <-~.-...-....-.- dani gee 
GEORGIA 

Editors and publishers: 
Joe Parham, editor, the Macon News, Macon, Ga______-_--------- 
Bert Struby, editor, the Macon Telegraph, Macon, Ga_-- 


IDAHO 


Heads of journalism schools: Granville Price, chairman of journalism, 
department of humanities, University of Idaho 


Index reprinted from pp. 691-695, Freedom of Information and Secrecy in Government, part 2. 
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ILLINOIS 


Editors and publishers: Martin J. Gagie, the Commercial-News, Danville, 
Heads of journalism schools: 
Howard R. Long, chairman, department of journalism, Southern 
I a lines es wll tne 2 eal ee 
F. 8. Siebert, director, School of Journalism and Communications, 
I 
Associations: Illinois Press Association, Arthur E. Strang, secretary- 
manager 


INDIANA 
Editors and publishers: 
EK. $. Pulliam, managing editor, the Indianapolis News, Indianapolis, 


IOWA 
Editors and publishers: 
Frank Eyerly, managing editor, the Register and Tribune, Des 
Moines, Iowa____..-_-- . set ees Aph 
Kenneth MacDonald, editor, Des Moines Register and Tribune, 
Des Moines, Iowa. _....-.----- past nieiieitna a ctadihi« — 
KANSAS 
Editors and publishers: 
Whitley Austin, editor, the Salina Journal, Salina, Kans__-_--- eae 
John M. Carter, editor, Household Magazine, Topeka, Kans__-_- --- 
Joseph W. Lee, editorial page editor, the Topeka State Journal, 
TA TEM. is Schama waen Jia artes aio a 


KENTUCKY 


Editors and publishers: James §. Pope, executive editor, the Courier- 
Journal, the Louisville Times, Louisville, Ky__-___-~--- 


LOUISIANA 


Heads of journalism schools: F. J. Price, director, School of Journalism, 
Louisiana State University 


MASSACHUSETTS 
Editors and publishers: Leslei Moore, executive editor, Worcester Tele- 
gram-the Evening Gazette, Sunday Telegram, Worcester, Mass ---- - - 
MICHIGAN 


Editors and publishers: 
E. C. Hayhow, publisher, the Hillsdale Daily News, Hillsdale, Mich_- 
George A. Osborn, editor-publisher, the Evening News, Sault Ste. 
ee en. 22.55.55 = ee ne rare: crane eee ae waht ee erat 


Associations: Michigan Press Association, Elmer E. White, executiv 
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MINNESOTA 


Heads of journalism schools: Ralph D. Casey, director, School of Journalism, 
College of Science, Literature, and the Arts, University of Minnesota_ - -- 
Associations: Minnesota Editorial Association, Ralph W. Keller, secretary - 


MISSOURI 


Heads of journalism schools: James N. McClure, associate professor of 
English, in charge of journalism, Washington University —------- - ae 
Associations: Missouri Associated Dailies, Charles E. Watkins, president, 
(publisher, the Constitution-Tribune, Chillicothe, Mo.)__--_---- ae 
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NEBRASKA 


Heads of journalism schools: William E. Hall, director, School of Journal- 
ism, the University of Nebraska 


NEW JERSEY 


Heads of journalism schools: Frederic E. Merwin, director, School of 
Journalism, Rutgers University 


NEW MEXICO 


Associations: New Mexico Press Association, Jack Sitten, executive 
SOOTOCRTH Se uih ~ sn hwece dum anHueesl swith peal bo-aoinneelt ~aeinidsedls 
NEW YORK 
Editors and publishers: 
Harry W. Baehr, chief editorial writer, New York Herald Tribune, 
New York, N. 8b odwu nisl -stiaasie J-onsqe Cl. -swilesees do 
Sylvan M. Barnet, Jr., syndicate director, New York Herald Tribune, 
New York, N. Y . . -Uiies-dleothiitaedinn. Jadmiale “Uses oueene 
John Fischer, editor, Harper’s magazine, New York, N. Y____------ 
Joseph C. Keeley, editor, the American ‘Legion magazine, Fuel Js 
Cy King, executive editor, Buffalo Courier Express, Buffalo, N. Y___ 
A. H. Kirechhofer, editor, Buffalo Evening News, Buffalo, N. Y 
Robert Stein, managing editor, Redbook magazine, New York 
Heads of journalism schools: 
Edward W. Barrett, dean, Graduate School of Journalism, Columbia 
University in the city of New, Yore... . .- ccue wns ee nes paaeeee 
W. C. Clark, dean, School of Journalism, Syracuse University_______ 
Theodore E. Kruglak, chairman, journalism department, Long Island 
WEF oe oN ee hae o ee ba ee Seer tage ts ince aes oe 
Political scientists: Waldo Chamberlin, professor of government, depart- 
ment of government, Graduate School of Arts and Sciences, New York 
WRENN oo ooo ooseee cel eees ice csdiesessdcc eae eee 
Constitutional lawyers and other interested persons: 
Harold L. Cross, attorney, Brown, Cross, & Hamilton, New York, 


George Robe mies attorney, W tothanns Stimson, Putnam & Roberts, 
New York, N. Y....--2...--es--0c2e0-5K0l- densa eel 

The Very Reverend James A. Pike, dean, the Cathedral Church of St. 
John the Divine, New York, N. Wave sce dihacanscaichal asc 
Associations: New York State Associated Press Association, William J. 
Waters (editor, the Ithaca Journal, Ithaca, N. Y.) 


NORTH CAROLINA 


Heads of journalism schools: Norval Neil Luxon, dean, School of Journal- 
ism, the University of North Carolina, and president of the Association 
for Education in Journalism 


NORTH DAKOTA 


Associations: North Dakota Press Association; Edward J. Franta, director, 
advertising agency division, Langdon, N. Dak 


OHIO 


Editors and publishers: 
Roger H. Ferger, president and publisher, the Cincinnati Enquirer, 
Cincinnati, PII sailed Se = gp sai ts eines shee siento ins ae as 
Wright, Bryan, editor, Cleveland Plain Dealer, Cleveland, Ohio 
Heads of journalism schools: 
Verne E. Edwards, Jr., chairman, department of journalism, Ohio 
Wesleyan Univ ersity a sak sgh crm oss ew waa ag el ls olga ga 
James E. Pollard, director, School of Journalism, The Ohio State 
eT ics wens ane ward vib neste ice eiballietenne men ieee are 
Professors of law: Frank R. Strong, Ohio State U Iniversity 2 4-. s . o. 
Associations: Ohio Newspaper Association, Philip W. Porter, chairman of 
freedom of information committee, and Sunday and feature editor, 
Cleveland Plain Dealer, Cleveland, Ohio 
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OKLAHOMA 


Heads of journalism schools: Fayette Copeland, director, School of Journal- 
ism, the University of Oklahoma................_..c@ecOel _Seecees 


OREGON 


Heads of journalism schoolst*Charles T. Dunean, dean, School of Journal» 


ism, Universi#f of. Oregon..........0+.-...-.. 11. Serer: 


PENNSYLVANIA 


Editors and publishers: 
Walter Lister, Managing editor, the Evening and Sunday Bulletin, 
wean 
David M. Turner, president, the Pennsylvania Newspaper Publishers 
Association; president, the Daily Review, Towanda, Pa___.______- 
Heads of journalism schools: Cornelius 8. McCarthy, coordinator, depart- 
ment of journalism, Duquesne University, Pittsburgh, PR 2s0 f uy 


SOUTH DAKOTA 


Heads of journalism schools: J. K. Hvistendahl, acting head of journalism 
department, division of science and applied arts, South Dakota State 
OHORC.... «dew ee ell ae aise wleGull ~sotibe solaiden a iL 


TENNESSEE 


Editors and publishers: 
Thomas J. Anderson, editor and publisher, Farm and Ranch, Nash- 
I UN a ig eR a a ee OT etalanl 
Carl A. Jones, publisher, and George W. Kelly, editor, Johnson City 
Press Chronicle, Jahnaon: City, Tenn... :...¢3- 222-56 2.04 wenn i 
James G. Stahlman, president and publisher, Nashville Banner, 
a ee a Ee Os os an mettle so 


TEXAS 


Editors and publishers: 
Robert W. Akers, editor in chief, Beaumont Enterprise and Beaumont 
Journal, Beaumont, Oil. cee ey dal ee tuted Wale dé odd eee il” 
William B. Ruggles, editor, ‘editorial page, the Dallas eases News, 
ERE Si cusarcsuciwin ge ctetadushya RRO are 
Heads of journalism schools: 
W. E. Garets, head, department of journalism, Texas Technological 
Coenen. Dee eget re wee SUiaisor.. | Se UPR oe 
Paul J. Thompson, ‘director; School of Journalism, ‘the Unive rsity of 
DS, te Beilin anh. aie t~ nl Layen itm ixionslavwentlonsnent¢ 
Associations: Texas Daily Newspaper Association, John H. Murphy, 
execntive direcvor..........-.----..-- f sc tisk es nis tance ate’ 5+ dnt amare baat ie 


VIRGINIA 


Editors and publishers: Barton W. Morris, Jr., executive editor, Times- 
World Corp. (the Roanoke Times, the Roanoke World-News, and 
station WDBJ, radio and television, Roanoke, Va.)._._..--.--------- 

Associations: Virginia Press Association, Inc., E. O. Meyer, secretary- 
th ee ee gale a oak a Sis au RES Sy 5 colar ate ge A 


WASHINGTON 


Associations: Washington Newspaper .Publishers Association, Inc., C. B. 
EE IR ent TR 0 tN RL IN 8 PENE TPS ESS ae ee 


WASHINGTON, D. C. 

Editors and publishers: 
J. R. Wiggins, executive editor, the Washington Post and Times 
IN a TN ena oP he a en 
Richard M. Boeckel, editor, Editorial Research Re ports, Congressional 
Quarterly, Washington, Bee eh Prnscmee ctor erro k) Piben wy eekss 
Heads of journalism schools: Col. Elbridge Colby, professor of journal- 
ism, the George Washington University, Washington, D. C_-.--..----- 
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WEST VIRGINIA 


Heads of journalism schools: P. I. Reed, director, School of Journalism, 
West Virginia University 


WISCONSIN 


Heads of journalism schools: Bryant E. Kearl, chairman, department of 
agricultural journalism, College of Agriculture, the University of Wis- 
I Se na ol hc wn Biv dip eee eign ie eee Ss seis ue op to ou as si daet apie al dala 

Heads of law schools: John Ritchie, dean, the Law School, the University 
OF ORs oe. ~~~ — < nas tiesto nee la ods oe aa 

Associations: Wisconsin Daily Newspaper League, Harry R. LePoidevin, 
secretary-treasurer_-_-__+«_-_- 


WYCMING 


Associations: Wyoming Press Association, Wallace Biggs, manager 


HAWAII 


Editors and publishers: Riley H. Allen, editor, Honolulu Star-Bulletin, 
Honolulu, T. H 
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